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Foreword

This report comprises part of the ILO working paperiesinternational Migration Papers
that disseminates current research findings onagjlotigration trends and seeks to stimulate
dialogue and policy development on issues of rémgdabour migration.

The importance and immediacy of better regulataigpur migration in Africa motivated the
ILO to establish a programmatifrica Labour Migration Initiativein 2002. The evident
starting point for this initiative was to expane tknowledge base as a proper foundation for
effective technical cooperation and practical aigtiv As a result, this report comprises one
of a special series of 31 regional and nationalistufrom East, West and Maghreb Africa
being published in 2006 as International MigratiRapers, starting with IMP number 76, or
posted on the Project webdite

Migration has come to the top of the political asswtial agenda across all of Africa. In
recent years, regional integration initiatives henade considerable progress in development
of frameworks, legislation, and mechanisms for @éased economic and social integration
among concerned states. At the continental leva, African Union and the Economic
Commission for Africa have both taken up the chagks of exploring greater labour
mobility across the region.

Earlier ILO research demonstrated that the Maghegibn has been characterised for many
years by strong migratory pressure due to prewpiliemographic, labour market and
political conditions. In recent years, the Maghrefgion has increasingly become a transit
zone for migrants from sub-Saharan Africa seekruess to and employment in Europe. A
growing number of migrants remain for extendedqusiof time in Maghreb countries, often
finding precarious employment in informal situasoMhe countries of the region thus face
combined challenges of protecting migrants in thieiritories and addressing the labour
market participation of migrant workers who mayystr varying periods, whether
authorized or not.

In this context, international cooperation on migna has become ever more important for
Maghreb countries. As a consequence, mechanismisitéy-State dialogue on migration

matters have emerged, exemplified by the 5+5 Eueditddrranean Process and its
accompanying Ministerial Conferences on Migratidhowever, until recently, some of the

stakeholders most concerned by labour migratiometaemployers, trade unions and some
relevant departments of government, were not irarated in the expanding international

dialogue and cooperation on migration.

This report is the product of a process initiatgdthe ILO and supported by the European
Commission on the basis of constituent recommeosiand requests for engagement. An
ILO project “Managing Labour Migration for Integran and Development in the Euromed
Region, East Africa and West Africa” was establdsime 2004, supported by the EC budget
line for cooperation with third countries administe by DG Justice, Freedom and Security.
Following consultations with ILO constituent goverants and social partners in the

1 ILO-EU Project “Managing labour migration for igi@tion and development in Africa” Website:
http://migration-africa.itcilo.org
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Maghreb countries, project activity has been ongawer the last 18 months. Central aims
of this project are:
* to enhance the capacities of ILO tri-partite cdostits for managing labour
migration as an instrument for development
* to promote social dialogue and to raise awarengssng stakeholders regarding
regional labour migration issues
e to obtain knowledge and data essential for govemsnand social partners to
effectively set policy and regulate labour migratio
* to enhance cooperation between East Africa, WestafNorth Africa and Europe
on labour migration.

This report is one of a complementary series oédhresearch studies, covering Central
Maghreb countries, intended to assist governments social partners to address the
fundamental building blocks of effective policy apdactice to regulate labour migration.
This paper analyses existing national legislatianlabbour migration —the legal foundation
for State action on migration-- and in particulates the extent of incorporation of relevant
international normative standards and potentiamioaization with neighbouring countries.
Another study assesses the current state of ddétoon and suggests specific measures to
improve and harmonize collection and analysis afistical data on labour migration and to
more effectively use it in policy formulation. Aitd regional study examines a number of
key linkages between migration and developmentdeioto identify what action and what
policy tools can contribute to ensuring that mignaindeed enhances development.

The present report synthesises the findings frometmational studies conducted under
auspices of the project in Algeria, Morocco and i$iazn respectively executed by Azzouz
Kerdoun, Khadidja EI Madmad, Monia Benjemia. Itritaby outlining the rationale of
international standards for the protection of migraorkers and by giving an overview of
the recent history of labour migration in the Magihr The second chapter outlines the
existing national legislation in the three courgriéncluding an assessment of existing
admission policies and regulations governing actessmployment. This is followed by a
look at the state of ratification of relevant imtational conventions and the provisions of
regional as well as bilateral accords. Subsequeathumber of constraints and obstacles for
greater harmonisation are identified that leadab#ors to make several recommendations
for legislative adjustments and improved regionabperation on labour migration in the
region.

As the research emanating from the project shdwesetremain a number of obstacles to the
effective management of labour migration from, tlglo and into the Maghreb region. Key
challenges concern the availability of accurateadatcessary to make informed policy
decisions, the need to fully incorporate relevardvions of international standards in
national law, and the establishment or improvementinstitutional structures and
mechanisms with specific competence and capacityetpulate labour migration. The
suggested lines of response presume common inieregtimizing potential development
benefits for both countries of origin and destioatito be derived from effective
administration of labour migration. We sincerelgpk that this report will serve as a
building block for our member governments and dog@tner constituents to address the
migration challenges before them. We also hopé tissemination of these research
findings will enhance regional policy dialogue armbperation on labour migration.



Vi

We wish to acknowledge the diligent and arduouskvadrthe researchers who prepared the
respective national studies as well as the effeaiVorts of Prof. Saib Musette to synthesize
the three national studies into this Maghreb regli@verview. Appreciation is noted for the
cooperation received from the various governmeoffades in Algeria, Morocco and Tunisia
that shared perspective, concerns and data edgeritizs effort.

Thanks are also due to the ILO Maghreb project tbased in Algiers, Prof. Saib Musette,
Mohammed Bouchakour, Selma Hellal and Nadjet Ezgetfezraimi --- for their support,
editing and coordination efforts. Special thanks due to the Director of the ILO Area
Office in Algiers, Sadok Bel Hadj Hassine, and tortia Kazi Aoul for their editorial review
and liaison work with governments and social pagne

Patricia Isimat Marin, Senior Specialist on Ledisla and International Labour Standards in
the ILO Sub-Regional Office for Central Africa irmgundé (Cameroon) reviewed and edited
this report to ensure its technical accuracy. linale note the dedicated attention by David
Nii Addy, ILO Africa Project Officer, to ensurindpat the entire research, writing and review
process was carried through to completion, ancktliing and publication support by Céline

Peyron.

Geneva, June 2006.

Patrick A Taran

Senior Migration Specialist

Coordinator, ILO Africa Labour Migration
Initiative



Vil
Acknowledgements

This report is based on national surveys carried byulLO consultants in Algiers. The

members of the Maghreb Migrant project, MohameddBaltour, Hellal Selma and Nadjet
Ezzeroug Ezraimi, each made their own particulartrdmution to the realisation of this

report. We also wish to acknowledge the constappeart of David Nii Addy and Patrick

Taran in the ILO Migrant department in Geneva. riksaare also due to the ILO Director in
Algiers, Sadok Belhadj Hassine, and Samia Kazi Afmdal point of the Migrant project in

the ILO Area Office in Algiers, for their contridah to the successful realisation of the
national surveys. Finally, our thanks also go fotl® members of the tripartite structure
(government, employers’ organisations, trade unioms the Maghreb countries who
participated one way or another in validating ta&gonal surveys.



viii

Abbreviations
Algeria
OAT Organisation Arabe du TravajArab labour organisation)
ILO International Labour Organisation
Tunisia

FOPRODI Fonds de promotion et de décentralisation induB&igFund for the
promotion and decentralisation of industry®

CNSS Caisse nationale de sécurité sociéldational social security fund)
OTE Office des Tunisiens a I'Etrangé@Dffice for Tunisians abroad)
Morocco

AMERM Association Marocaine d’Etudes et de Recherchesesuvligrations
(Moroccan association for study and research omatian)
RAMED Régime d’assistance médicdlealth insurance scheme)



1 Introduction

The objective of this present synthesis reportoigpitovide a condensed overview of the
results of the national surveys on legislation esnmg labour migration in the countries of
the Maghreb; and to discuss the extent to which theted Nations International
Conventions are incorporated in the legislatiothefMaghreb countries.

Realised by the ‘Project on Labour Migration fotelgration and Development in Afriéa’
this report draws mainly on the national studiesied out by North African consultarits

The report also makes use of other works on labagration in the sub region to provide
further relevant information and for the purposeatierencé

The report is presented in four chapters.
Chapter 1 formulates the problems of migrant rightthe Maghreb.

The second chapter reviews the content of spefgficsiation on migration in Algeria,
Morocco and Tunisia.

The third chapter presents the current state dfication by these countries of the
international conventions and the regional andtdxiéd agreements directly or indirectly
concerning migrant rights.

Finally, the fourth and last chapter expresses sihimgghts on the constraints and obstacles
slowing the process of ratification of the interaaal conventions by these countries.

2 Problems of labour migration in the Maghreb

Introduction

The questions currently being raised in the Maglmglabour migration are part of a much
older and wider issue. In reality, the historynafration is intimately bound up with that of
the formation of human society, with man’s discgvand conquest of new territories
offering a better means of existence and greatdrbeeng. The Mediterranean region has
always been characterised by the great mobilitigsopopulations, from Greek, Roman and
Phoenician times up until our day, in a more o lg®lent context (pirates and slave
trading). The phenomenon itself is therefore vy and quite natural; but what today is
referred to as migratory movement raises a conlglaew question, that of migrants’ rights.

2 For further information, cf. the project websitettp:// migration-africa.itcilo.org/

3 Prof. Khadidja Elmadmad for Morocco, Prof. MonianRaemia for Tunisia and Prof. Azzouz Kerdoun for
Algeria. Provisional reports were presented anstudised with the representatives of the Tripartite
governments, employers’ organisations and tradensni in a seminar on strengthening capacitie April
2005 in Algiers. Following these discussions abdeovations formulated by the project team, the Af@a
Office in Algiers and the Migrant Department of #h® in Geneva, additional information was suppldthe
Consultants.

* Note also that as part of the same project therévan other regional Summary Reports on the thcemtries

in this survey (Morocco, Algeria, Tunisia): one the question of migration statistics, the othertlo@ link
between migration and development.
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Very soon after its creation the International LabOrganisation played a leading role in the
action to guarantee equitable rights to migrantstarthe members of their family.

2.1  Migrant rights and ILO action

As early as 1922, ILO proposed the adoption byniggnber countries of a Resolution (R19)
on migration statistics. In 1926 it invited the miger countries to adopt Convention N° 21
on the Inspection of Emigrants (set aside) and®BB1Convention N° 66 on migrant workers
(withdrawn). But it was not until after the Secdmrld War, in 1949, that ILO proposed the
adoption of Convention N° 97 on migrant workerdhisTconvention only came into force in

1952 and at the present time it has only beenedtlly 47 countries. Finally in 1975 ILO

proposed the adoption of Convention N° 143, witmpementary clauses. This last
convention has received 18 ratifications to date.

The question of migrant rights has been at thereewoit United Nations debate since the
1970s. In1972 the United Nations CBBserved with some concern, in resolution N°1706-
LI, the similarities between the exploitation African migrants in Europe and slavery and
forced labour. In the same year the United Nat@eseral Assembly firmly condemned all
discrimination against migrant workers (Resolutiga@20 — XXVII, 1972); it invited
governments to put an end to this practice anarioagk on the procedures for ratifying ILO
Convention 97. Since then, there have been nursestiidies and seminars on the question
of migration, dealing both with the illicit and ddestine aspects and with discriminatory
practices with regard to workers legally admittetbithe host country.

The idea of an international convention on migraghts was put forward at the World
Conference on the Fight against Racism and Radsgrimination in 1978 (Geneva). In the
same year the United Nations General Assembly adoptresolution (33/163) on measures
to improve the situation and enforce human rights the dignity of all migrant workers. A
working group was set up, open to all the membantiees and all the competent bodies and
international organisations; and this was recausiit at each annual session of the General
Assembly. As a result of its work in 1990 this gpgroposed a resolution on the protection
of all the rights of migrants and of the membersthadir family (R 45/158), which was
adopted by the United Nations General Assembly®Bdcember 1990.

We have had to wait many years for this conventmrreach the level of ratifications
necessary for it to come into effect, which did happen until  July 2003. At present, this
convention has obtained 30 ratifications and 1hatigres, most of them on the initiative of
developing countries. Three countries of the Majgi{Morocco, Libya and Algeria) ratified
this convention. These countries therefore haveoranwon base for the management of
migrants, in particular migrant workers in the mgi

This return to standards is cardinal, as too maspadities with the conventions lead to
chaos and total confusion. It is precisely thiallemge that ILO and its constituents
emphasised at the International Labour Confereduae( 2004). The Director General of
ILO, Juan Somavia, in his report, recalled theitgthgap’ that characterises the context of
globalisatio.  The Conference Repdrthus became a reference document for the

® Fair globalisation, the role of ILO. Report by thiector General at ILC 2004.
® An equitable approach for migrant workers in ebgleeconomy. Report VI, ILC, 92nd session, June 2004
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constituents to advance the campaign for fair disaon and to make decent work a
universal objective for all workers without anytdistion whatsoever.

2.2 Labour migration in the Maghreb: recent history and current
characteristics

a) Recent history, some dates

As far back as we care to go in time, North Africathe wider context of the Mediterranean,
has always experienced major population movemehts:Roman invasion, Arab-Islamic
expansion and the Ottoman occupation each caus@opalation flow and either a
spontaneous exodus to escape war, epidemics amaefaon a forced exodus under slavery.
But it is above all European colonisation (Frenotd #alian) which has left a profound mark
and still today marks the phenomenon of migratiothe Maghreb. After the Second World
War and particularly after independence, Algeriap@pulating colony), Morocco and
Tunisia, which were colonies of metropolitan Frgnaed some other southern European
countries became suppliers of labour for Franceltahyl

During the colonial period, population movementsiaen the two countries were controlled
by laws and political rules invented by that regimegardless of the Declaration of Human
Rights (1948) and the first ILO Convention (C 97%) migrant workers (1949). After
political independence, bilateral agreements wageesl between these countries to set the
framework for migration.

Apart from the North African enlisted in the Frerentmy during the First and Second World
Wars, there are three main historical periods enabntemporary history of migration from

the Maghreb to Europe:

* In the 1950s and 1960s, against a background dflal@sation of the Maghreb and

European reconstruction, migratory flow were orgadi in the context of technical

cooperation and in the form of a regulated translkdéeranean labour market. The labour
needs of different sections of the European econamaer reconstruction were controlled by
a system of quotas.

 From the 1970s until approximately the end of tl80s migratory flows from the
Maghreb to Europe were shaken up in 1975 by Framu® other European countries
unilaterally breaking with previous agreements, aadbpting integration policies for
migrants already there and for their descendahesfitst generation with dual nationality.
Algeria, which at the time had an ambitious inda$isation programme, tried to reinsert its
migrant workers, especially those with qualificaso This break was however not total or
immediate as families continued to join the workéhnsis feeding the flow towards Europe.
At the same time a process of feminisation of tleettNAfrican migrant population started to
be observed.

» Since the 1990s, there has been renewed dialogumdirthe question of migration
between the countries on both sides of the Meditexan, but in a new context marked by the
creation of the Arab-Maghreb uniotirfion du Maghreb Arabe - UMAIn 1989 and the
signature of association agreements between thgpEan Union and Tunisia, Morocco and
Algeria. The informal framework of the 5+5 Grougieh first met in 1990, immediately
after the signature of the UMA Treaty, enabled faguneetings where the question of
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migration was frequently raised. At recent 5+5 timgs in Tunis (2002), Rabat (2003) and
Algiers (2004) there has been a certain politicshvio go further in methods of regulating
migratory flows and implementing measures to figlegular migration to Europe, whether
from the Maghreb or sub-Saharan countries or elsesvhThe new element in relations
between Europe and the North African countriesihigbe signing of association agreements
between the European Union and the three Centrghhh countri€’s containing clauses on
the management of migrant workers.

The recent history of migratory flows underlinesvhargent it is to have better management
of migratory flows in the EuroMed region, in antihgional context where the governments
of the Maghreb countries maintain relatively firnosgions concerning the universal
standards for migrant rights, but disagree amotiygmiselves when it comes to national
sovereignty. In the face of the Maghreb, the EaawmpUnion, for its part, collectively and
country by country, seems unwilling to ratify tmearnational conventions on migrant rights,
particularly the 1990 United Nations Convention.

b) Current characteristics

Migration in the Maghreb has gone through some isogmt changes, in rhythm and
structure, in legal status and in new forms of egping needs and plans. Over the years it
has become a political issue of great importangegfmvernments on both sides of the
western Mediterraneén

In the past, emigration from the Maghreb was mafatussed on France (where it remains,
for historical reasons, more visible than elsewhenew the movement has expanded to
other migration areas, in Europe, North America traGulf Arab states. At the same time
as this diversification of migration destinatiorss taking place, migrants have begun to
integrate more easily into the host societies whibey settle As migration increasingly
means permanent settlement in the host countrymttile of “return to the homeland” begins
to fade. But this does not mean, for all thate&inite break with the mother country, as in
spite of great distances, the links with the counfrorigin very often remain alive.

At the present time all kinds of migration can lwurfd in the Maghreb: internal and
international, voluntary and involuntary, regulardairregular. But the most important of
these migrations is international migration for lw¢or migration of the labour force). This
migration is becoming increasingly irregular or ndastine: North Africans leave their
country to go and work abroad and foreigners (mgoBttm the sub-Saharan countries)
migrate into the Maghreb either as a temporary bedpre going on to Europe or to look for
work. The Maghreb is therefore involved in the ratgry movements in three different
ways. It is considered not only a region with amgoing population flow but also as a host
region and more recently, as a transit zone foratagy flows.

With the closure of the European borders and tamptdown on national labour markets in
the Maghreb, would-be migrants, far from being ulsgked, are opting for procedures that are

" Tunisia ( 1975), Morocco (1998) and Algeria (2005).

8 The governments of the Maghreb countries systeaistiseek the participation of their nationals iner
countries in the big surveys relating to the futoiréhe nation.

° Cf. Diplémés maghrébins d'ici et d’ailleurs. Trajected sociales et itinéraires migratoirded. Vincent
Geisse), Paris, CNRS éditions, 2000.
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both irregular and dangerous, thus exposing theresaéb administrative and penal sanctions
and taking risks that put their own lives in danger

The fact that the Maghreb is geographically soeckosEurope, which has closed its borders
and introduced entry visas for the territory of tBeropean Union, makes it attractive to
migrants, who are now arriving in an irregular atehdestine movement. The Maghreb has
become a transit zone for Europe. As the trams# tnay be quite long, migrants apply to
the North African labour market, but without mualceess, as they do not have recognised
status.

In a context where economic globalisation and adearn the new information technologies
have reduced distances and are tending to transfieenplanet into one big village, the

potential of would-be migrants to countries whdneré is a better standard of living has
increased and diversified. The worn image of thgualified or barely qualified worker who

leaves a country in the South to go and find warlaicountry in the North is obsolete.
Emigration is now a movement shared by young pedple less young, those who are
illiterate and those who are well-qualified, the ppoyed and the unemployed, men and
women and even children.

Overall, the migration phenomenon in the CentragMab has three chief characteristics:

* It is becoming more complex, with intermingled m& and external flows (departure
zone, host country and transit area).

» Itis becoming increasingly clandestine as migramtsulate and/or settle who would take
any risk in order to be able to reach their desion&’.

* ltis diversifying inasmuch as it is opening umiw categories of migrant: the employed
as well as the unemployed, older people as welbasg people, women as well as men,
those who have university degrees as well as literaite, etc.

Conclusion to Chapter 2

Discussions on migration questions have for a kbmg been coloured by a selective point of

view and by security issues. The dialogue beguthéynformal Group 5+5 nevertheless seems
to be moving away from this. It is taking a neventation, still being developed, which is open

to ‘social dialogue’ in the widest sense of thenter

In the face of the very segmented situation tharatterises the western Mediterranean, it

has become necessary for all the countries in th@eregion to have adequate legal

instruments. Global treatment of the question oframt workers and respect for their

legitimate rights involves:

» Harmonisation of national laws: one of the condisidor a more meaningful dialogue on
these questions. The chapter below shows how rtulegislation in the countries of

19 |rregular migration is little understood at thegent time; there have been no in-depth studigsepsubject.
Nevertheless we may distinguish two categoriedl@fal migrant: (i) those who enter a host cournégyally
and then try to stay on in an illegal manner whwirtvisa or permit runs out. In this situatioe thigrants are
often assisted by support networks who even urkiettaprovide informal employment in order to extéheir
stay; (ii) those who from the outset intend to emtdnost country illegally. These are known as'‘tteagd,
an Arabic dialect word meaning ‘to burn’ (i.e. therder). In this situation, the illegal immigrarase very
often intercepted by airport staff, who send theswakh but this has no effect on reducing numbersthen
contrary the numbers are rising from year to year.
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Central Maghreb is far from meeting internationtnslards controlling the world of
migrant workers.

* It is necessary to re-adjust national legislatigaiast these international standards in
order to provide a better guarantee of migranttsighChapter 1ll, which deals with the
state of ratification by Algeria, Morocco and Tuai®f the international conventions,
illustrates this necessity.

3 Review of Maghreb legislation on migration

Introduction

Each of the three countries of Central Maghrebitsaswn specific national legislation on
modes of management and mechanisms to implemeumiatieg of labour migration. This
covers aspects related to emigration of citizensth@r countries as well as immigration by
foreigners coming into the country (including migoa between countries of the Maghreb),
and also populations in transit, often in an illegauation.

3.1  Emigration from the Maghreb

The countries in this survey have examined mignatio the Maghreb using different
parameters, drawing in particular on ‘implicit’ egration policies, bilateral agreements and
the implementation of institutional management rodth

a) Legislation in Algeria for the maintenance of links with citizens resident
abroad

Essentially, there have been two approaches:

* The first approach, adopted until the beginninghef 1980s, considered emigration as a
temporary situation where the members were likelyeturn some day to live in their own
country, on the assumption that the economic deweémt of the country would guarantee
reintegration of the migrants in their country ofgmn. But the economic situation in Algeria
did not come up to these expectations, and thelplitysof a definitive return to their own
country was seriously reconsidered by the greabmtgjof migrants, who progressively
abandoned the idea.

* The second approach, learning from the failurehef first, concentrated on building

institutional bridges to maintain links with thetiomal population abroad. In 1995 Algeria
organised the first conference on migration unteraegis of the ministry of foreign affairs.

This resulted in the creation of a provisional Galfor coordination and follow-up whose

purpose was to defend the interests of citizensleas abroad. A sub-division was also set
up under the ministry of foreign affaires, withpeasibility for Algerian citizens resident in

other countries. These are certainly laudable gouent initiatives; it remains to be seen
whether the government is capable of meeting tleelaief Algerians abroad and resolving
their problems, in particular concerning their llgg@tection in the host countries.

With regard to legislation, protecting Algerianiz@ins abroad means taking account of
different levels and quite dissimilar interestghe two major populations concerned: one, a
population resident in another country and holdamgofficial residence permit in the host

country, i.e. a temporary population, and two, aysation with dual nationality who live
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abroad permanently. Several conventions and balasggreements have been signed with
certain countries to control the situation of Algercitizens resident abroad. The protection
of citizens resident abroad is articulated prinityparound two types of instrument: bilateral
agreements and the diplomatic and consular framewlor a subsidiary way, a third type of
mechanism has been implemented involving orgaoisati the community in the defence of
its social interests.

Regarding bilateral agreements between Algeriathadhost countries, it is with France that
they are the most complete. The Evian Agreement962'? were the first. They constitute
the foundation for all further relations betweea thvo countries. It is interesting to note that
these agreements provided for the free circulatbmpersons and goods, but that in the
course of time, many of their clauses became otesaled it was necessary to draw up other
agreements, such as the one on the exercise dllip@fessions in 1963 or the protocol of
10 April 1964 on fixing quotas for the volume of tkkers, the 1968 agreement on labour, the
amendment of 22 December 1985 to the agreemerdbmud and the convention on social
security of October 1981 This latter convention institutes and contaitesises that affirm
the principle of equality of treatment of citizefrem both countries with regard to the
legislation of both countries on social securityd e&social protection. In the same way as
national workers, migrant workers also come unldersocial insurance system, whether they
are salaried or non salaried. With regard to th&tesy of contributions and the right to
recover the cost of medical care and expensese thghts exist on the basis of the
reciprocity principle contained in the convention.

Other agreements with France relate to the teadffitige language and the culture of origin,
signed in 1981; and to military service, signed983“. An exchange of letters on 7 August
1994 dealt with entry into France by Algerians dhdir stay in the country. We should
specially note the important agreement between rilgend France of 27 December 1968
and above all the protocol in an annex dated JO§12, on the subject of circulation,
employment and residence in France of Algeriaraits and their families, which regulates
all the conditions for circulation, employment aedidence by Algerians in France.

1 Concerning first of all the organisation of thetiomal population, there was previously an orgaitsal
model represented by thArhicale des Algériens en Europa’ type of association based on the French law of
1901. In its day, this organisation played a cogrsillle role in raising political, social and cu#tuawareness in
favour of Algerians resident abroad. It was thke smd compulsory representative of this commutttyhe
Algerian authorities.

Changes in the representation of Algerians residierdad came in1989 with the arrival of a multitpaystem
and the appearance of new associations. The dipitoarad consular missions had to deal with an asirey
number of representatives. With such a varietyepfesentation now in place, the government, ¢eaat the
institutions charged with the protection of theioal population abroad, do not have much oppatjuiair
intervention to control migration matters, the meeeas they only have limited means of bringingethgr all
the partners to take proper decisions on migraioategy.

12 For a detailed survey of these agreements cf. &édihlek,L’Algérie & Evian, histoire des négociations
secretes 956-1962 Editions du Seuil, October 1995.

13 Convention ratified by decree n° 81-315, 28 Nober 1981, JO n° 48 of 1 December 1981.

14 0Of all these agreements, one of the most sengitilated to national service, inasmuch as it gchhigal
nationalityin effectby allowing young Algerians born in France to tieit military service n either country.
Currently France has abandoned the system of dptisaorin favour of a professional army, and Algeis also
moving towards the same solution.

15 Cf. France’s decree 2002-1500 dated 20 Decemb@? 28d the '8 amendment to the agreement of 27
December 1968.
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Like other countries, Algeria has found the needigm conventions for the protection of its
citizens in other countries. This was the case \RBighgium, because of the existence of
Algerian migrant workers in that industrial countryA 1968 social security agreement
between the two countries allows migrant workergeceive social benefits and medical
care. An agreement on the employment and residein&kgerians in Belgium was signed in

1970, and likewise a consular convention in 1979.

In the other European countries where there ardl saramunities of Algerian migrants, as

in Germany, Great Britain and Switzerland, Algen@s not signed any joint agreements.
The Algerian residents in these countries havesttiee civic rights as all other foreigners,
without any special distinction.

Protection of Algerian citizens at the diplomatiedaconsular level is guaranteed by the
Algerian foreign missions, which have very goodgyephic coverage worldwide, notably in
those areas where Algerian citizens reside. Negkatl, the management by these structures
of the Algerian community abroad is very often megtd to administrative aspects
(registration of births, marriages and deaths)eladtoral matters.

b) Legislation in Tunisia: using migration as a lever for development

There are no obstacles in the way of a Tunisiaiomalt who wishes to go abro&d On the
contrary, Tunisian law on emigration shows that skee is keen to ensure that part of the
income derived from Tunisians working abroad besdtged into the Tunisian economy,
whether this revenue is used for consumer purpogi the family or for investment in
activities that could accelerate economic growtt i creation (Article 1 of the Code to
encourage investment). Emigration has a positiviuance on the job market and
unemployment; it should not however lead to a dddiskilled labour. Arrangements have
been made with this in mind which consist essdytisd maintaining the link between
expatriate Tunisians and their country of originl @mcouraging them to come back.

There have been a certain number of tax incentimeswell as financial and banking
measures, in order to encourage expatriate Tusidiarinvest in Tunisia. The Code to
encourage investment declares that these arrangeratso apply to Tunisian promoters
resident abroad. Materials and equipment whicmatemported but acquired in Tunisia are
exempt from VAT®. Decree n° 94-1743, 29 August 1994, which fixes modalities for

'8 Article 10 of the Tunisian Constitution guarante#sTunisian citizensthe right of free circulation within the
territory, to leave the territory and to fix anyagle of residence that complies with the lawXpart from the
right to circulate internally, we see that the TianisConstitution allows international migration bifowing
citizens to leave Tunisian territory. At the sammadias the right to circulate freely is guaranteditthin the
country, the right to emigrate is guaranteed bychgtll of the Constitution which forbids the penaif exile
or refusing a Tunisian the right to return to higsnocountry.

' Law n°92-122, 29 December 1992 as the financddak993 contains an Article 115 on the harmoisat
of advantages granted to Tunisians resident abirodkle case of permanent or temporary return. Ehe t
exonerates from tax and import duty all materiadl @guipment (including a truck) imported by a Tuenisi
resident abroad on his permanent or temporary rreturhis exoneration is subject to a certain numddfer
conditions: (i) The stay in another country shoutd have been for less than 2 years (i) The mateaall
equipment must be used for a personal projectropdticipation in an enterprise that comes unberlaw to
encourage investment.

'8 These tax concessions are nevertheless subjectétdain number of conditions; in particular thetenial
and equipment, including trucks, may not be sold &operiod of 5 years from the date of granting th
concession; and the project must be realised wihjiears from the date of granting the concession.
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realising foreign trading operations, also has amex A on imports that are not subject to
any formality under the laws on foreign trade ardhange. This type of import is covered
by the decree in its new § 5 modified by decre8@5::2434, 11 December 1985

There are numerous financial and banking incentiVhe financial incentives are essentially
contained in the Code to encourage investment lagy differ according to the investment
sector (purely export industries, project creatiohe framework of FOPRODI (a fund for
the promotion and decentralisation of industry)psd aim is to encourage the creation and
development of small and medium size businessemdustry. The banking incentives
consist essentially in the opportunity granted emiians resident abroad to open accounts in
convertible currency or dinars, with tax free altowes on the interé&t

The incentives to return reside principally in #eneration from tax and import duty on

imported goods or the purchase of personal goddscree n° 95-197, 23 January 1995
fixes the tax concessions for Tunisians residemaband the conditions under which they
apply; it settles the question by determining tb&am of personal goods and the system of
tax concessions. Various other texts are also dumtethis connection, such as texts on
Tunisian nationality, management of the individaadd family status of Tunisians resident
abroad and texts on a social security system faislans working in another country.

A Tunisian who lives and works in another countrgesl not automatically lose his
nationality by voluntarily taking on the nationglibf another country (Article 30 CK)
This clause shows that the Tunisian state likesm@intain links with its migrants.
Concerning management of the individual status ®tiaisian in another countrthe 1998
international code of individual rights gives rules legal and legislative competence to
determine the status of a person. The general mgaifithe code is that the Tunisian courts
are not competent to pronounce on the individuatust of a Tunisian resident in another
country, only in the case where the defendant essid Tunisia. This rule may be explained
by the wish of the Tunisian government to encouiatggration of its migrants into the host
country by subjecting them to the system of justitthat countr§?.

Decree n°89-107, 10/1/1989 applies to Tunisianskingr abroad whether salaried or
otherwise and who are not covered by a bilatergbssecurity convention or by any special
rules with regard to their social security covdnigtapplies particularly to residents of
countries which do not apply the rule of equalifytreatment with their own nationals); the
decree also applies to dependent members of tamilyf who remain in Tunisia (social

% The text specifies that any violation of the rutesgoods importation will lead to payment of the tad
import duty from the date of importation or acdfiog of the goods.

20 A review of all these advantages is availablé.énguide du tunisien a I'étrange2003, published by the
Office des Tunisiens a I'Etranger et du Ministérs dffaires sociales et de la solidarité

2L The loss of Tunisian nationality is pronounced bgrde. There is only one exception, in the casa of
Tunisian who is a civil servant for a foreign coyndr in a foreign army. The loss of nationality takgaces
after a warning from the Tunisian government toseethis employment, if the warning is disregardedss or
withdrawal of Tunisian nationality covers situatisweh as sentencing for crime or an offence agaitestnal
or external Tunisian security, obtaining naturdia on the basis of a false declaration or becahse
necessary conditions, following the declaratiomaturalisation, appear not to have been fulfilled.

22 Byt as a corollary, the Code allows for easiepgaition in Tunisia of a verdict reached on the evally a
foreign court. The fact remains that the Tunisianrtsoun general, refuse to apply these rules amdider that
they are the natural judges of the individual staifia Tunisian resident abroad, taking their coempe as
based on his nationality. Malek Ghazoudtionalité et compétence judiciaire internationales tribunaux
in Le code de DIP deux ans apr&PU 2003.
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insurance scheme). The scheme compulsorily comerdotanches of social insurance and
old-age, invalidity and survivors’ pensions. Canition to the scheme may be direct (by
application to the national social security fund\&S) or indirect (through a Tunisian

consulate in another countfy)

Other measures have been undertaken such as tgableinArabic language in the host
country or encouraging participation in the natioziaction$*. We should also mention the
place and the role of the office for Tunisians alor@Office des Tunisians a I'Etranger
OTE). This office is a public body with the follavg mission and legal powers: (i) supply
the government with the elements and data requoethplement a policy of training and
assistance to Tunisians resident abroad; (ii) entw running of training programmes for
Tunisians resident abroad; (iii) define and implaim& programme of social assistance for
Tunisians in other countries and their familieshia country of residence and in Tunisia; (iv)
elaborate and execute all types of cultural prognanthat develop and reinforce the
attachment of Tunisian children resident abroadh&ir mother country; (v) institute a
system of continuous information for the benefiflTainisians abroad and ensure follow-up;
and (vi) assist migrants in the realisation of tHaisiness plans by placing an assistance
facility at their disposal in the institutions resgsible for promoting investment.

c) Legislation in Morocco: a complete break with colonial rule

Up until 2003 migration was regulated by tihehir of 13 July 1938, replaced by tdahir of

8 November 1949 ruling on the emigration of Morotcaorkers, and defining and
completing the conditioAd The 194%ahir had provided for an emigration section in the
department of labour and social questions, cesinglithe demand for Moroccan labour in
all countries. It was this section which determitieel categories of worker whose permanent
or temporary migration out of Morocco was authatised which fixed the conditioffs
This was also the central service which worked thé agreements with the labour
departments in other countries and the employegsaups of employers, who organised the
general selection, undertook all the administratiperations relative to the occupational
movements and health of the workers, proceededrémge the transfer of migrants and
checked observance of the conditions stipulatel respect to emigratiéh

For twenty years or so international migration ¢iated one of the solutions to the job
crisis in Morocco. To reduce tension on the labmarket throughout the period 1959-1975,
the government turned to international migratiomqueck and temporary solution but also

% Mouelhi (A.), Traité de droit tunisien de la sécurité socidle Maghrébine pour I'impression, I'édition et la
publicité, £' ed. 1997, p. 88 ; cf. also, Kasmi (M.SPrécis de sécurité sociale, Secteur priGentre de
recherches et d'études administratives, 1998, p. 29

24 On these questions, cfe guide du tunisien & I'étrange£003, published byOffice des Tunisiens &
I'Etranger et du Ministére des affaires socialesletla solidarité quoted above.

% This lastdahir was repealed by the law of 02-03.

% Article 2 of thedahir of 8 November 1949 ruling on emigration of Morategorkers.

"It was under these conditions that Moroccan warkeent to the United Arab Emirates in the case ef th
affair known asAnnajat. Both the government and the workers subseguéotind out that the company Al
Najat Marine Shipping,which had signed an agreemghtprivate companies for the recruitment of Maran
labour (with the full knowledge of the Moroccan isiny of labour) had no legal status whatsoevef. AC
Belguendouzl 'ahrig du Maroc, 'Espagne et 'UEBoukili Impressions, Editions et Distributions, k& 2002,
pp.62-63 ; and the Arab monthlydurasou al AmaJ special issue on the Annajat affair No. 2, LBe}15 July
2003.
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random and arbitrary, due to the fact that it wlasc&ed by the host countries. The idea of
using international migration as a regulator fa klbour market was adopted in 1957. From
that time, the Ministry of Labour and Social Affairended to encourage emigration to ease
the problems of unemployment and under-employmeataccompany this policy, labour
agreements were signed with the principal Europpariners interested in employing
Moroccans. Four conventions of this type were amhetl between 1963 and 1969. This
position with regard to emigration should howeverdualified. It is generally admitted that
after Moroccan independence the labour agreemleaitsviere signed with Europe were more
at the demand of the latter than of Morocco.

v' Convention of 1st June 1963 with France, contaiaimggreement on the situation of
Moroccans in France and French citizens in Moroecwl an annex on the
recruitment proceduf®

v' Convention on the temporary employment of Moroceerkers in the Federal
Republic of Germany, 21 May 1963.

v' Convention with Belgium on the occupation of Moraacworkers in Belgium,
signed in Brussels on 17 February 1964. The clanssocial security was signed in
1970.

v' Convention with the Netherlands on recruitment pladement of Moroccan workers
in the Netherlands, signed in The Hague on 14 M@§91 The clause on social
security was signed in 1970.

These legal instruments were essentially intendeorganise the recruitment of Moroccan
workers in the signing countries, at the same tiemgnising certain rights and principles
after their admission (equality of treatment withtionals, family reunification, etc.). A
report by the Emigration Bureau in the Ministry laibour emphasised that ‘the countries
making use of Moroccan labour should also sign exgents in this respect, to negotiate
certain difficulties resulting from immigration ani ensure a regular flow of labour
corresponding to their ne€ds These agreements were considered more of amistirative
arrangement between contracting governments thaoimge legal instruments with a real
impact. Similar agreements were also signed viaghprincipal monarchies in the Gulf, and
there were more in the second half of the decadeirathe 1970’s. There was the case of
Libya in 1965, Syria on 18 August 1972, Spain, Sevednd most of the Arab countries. By
signing these conventions, Morocco was trying totics departures by rational management
of the demand for labour coming from other coustr@d to ensure a balanced spread in
relation to the different socio-economic situatiamsl regional political orientations.

But after the mid-1970s the efficiency of this gystconsiderably weakened. By the 1980s
it had become virtually useless, although offigialie successive five-year plans continued
to rely on the safety valve of emigration. In kxuthe role of safety valve remained a reality,
but from now on emigration took other paths anditstries beyond the control of any
government, thereby making any future plan quitedoan. The present situation is
characterised by the existence of a continuousrammg flow which has become individual,
spontaneous, uncontrolled and even illegal. Fumbeg, new forms of departure have made
their appearance. Amongst these we may observeexbase of family reunification,

% Decree n° 63-779, 27 July 1963, J.0.R.F. 2 Aug@63, p 7161. The clause on social security sigised
on 9 July 1965.
29 Report by the emigration bureau of the ministryatiour, March 1982.
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emigration for study purposes, the brain dfhand the emigration of wom&nand even of
unaccompanied children.

The law of 02-03 repeals thaahir of 08 November 1949 without containing any specifi
provision for the organisation of migration outtbe country. The question arises whether
there is not a need for the new law to be compléigdnore detailed legislation on the
subject. The new labour law of 2002 already doesli giving detailed regulations for the
conditions of employing foreigners in Morocco ahd tonditions of Moroccans themselves.
By putting the accent on penalties for migrants wdaoonot follow the rules of entry and
residence, the new law neglects the rights of migrawhether these be foreigners or
Moroccans resident abroad.

Nevertheless, management of Moroccans residenadliras been entrusted to the Hassan Il
Foundation Fondation Hassan }Jlwhich is a non profit-making institution with lagstatus
and financial autonomy. Its aim is to maintain aathforce the fundamental links which
Moroccans resident abroad by helping them to déal teir difficulties and by intervening
for their welfaré®. The Hassan Il Foundation is certainly not thiy dfioroccan institution

to be active in protecting the interests of Moraxceesident abroad. There is also a minister
of state reporting to the ministry of foreign affawho is responsible for Moroccans resident
abroad. There is also the Mohamed V Foundationchvluffers hospitality to migrants
during the summer season. Note also the existehaeCommission for Moroccans resident
abroad reporting to the Consultative Council of HumnRights, and of the Moroccan minister
for human rights with the former Centre for migraights, currently transferred to the
minister of state responsible for Moroccans redidénoad.

3.2 Management of foreign migrants in the Maghreb

This section presents the various laws adoptedhbycbuntries of the Maghreb for the
management of foreign migrants, with a particutzzeat on the rights of migrant work&ts
The analysis of the survey countries is fairly dethand presents practically identical
parameters on admission of foreigners, conditiohstay and conditions of access to
employment.

a) Admission of foreigners

% AMERM (2002) : Report on the South-North Migrati@olloquium: ‘La problématique de I'exode des
compétencesAssociation Marocaine d’Etudes et de Recherches su¥ligrations Rabat, 27 - 28 April; Ed.
Fondation Hassan pour les MRE.

31 Charef Mohamedgcoordinator): ‘Les migrations au fémininin Les Actes du Colloque L& Maghreb et les
nouvelles configurations migratoires internatiormte mobilité et réseaux’Institut de Recherche sur le
Maghreb Contemporain, Tunis, 2002.

%2 This Foundation has, for the benefit of Moroccagsident abroad, one research cen@bgervatoire des
Marocains Résidant a I'Etranggrand operational poles: Cooperation and partngsstiiducation and cultural
exchanges, Sport and youth, Social assistance eskrgion, Study and legal aid, Communication and
business promotion. This last pole supports investrby Moroccans resident abroad and participdiipithe
latter in national development, through informafitraining of Moroccan investors resident abroad g@eneral
support.

* The distinction between foreign migrants and reésgs worthy of more detailed study at a laterestag
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In Algeria, the basic text on the subject is Rule n° 66-2121 July 1966, which is still in
force™. This rule gives a fairly broad definition of thetion of foreigner. A foreigner in the
sense of Article 2 is ‘any person who does not halgerian nationality or is stateless’. In
choosing this definition, the rule distinguishesween resident foreigners and non-resident
foreigners.

Thus, under the law, resident foreigners are persdmo arrive on the national territory in
order to settle, that is to fix their effective apermanent place of residence or exercise a
professional activity. These foreigners are emtitle receive a residence permit. The second
category corresponds to non-resident foreignerdransit or short stay (maximum three
months) or who do not wish to exercise any protesdi activity. Such a distinction is not
without repercussions on the conditions and theé#&bities for entry, stay and circulation in
the national territory of each of these categavigserson.

In fact, whether they are resident or non-resid@ngigners who arrive in Algeria must be in
possession of a valid national passport, in the cdghose who have a nationality, and a
travel authorisation. Whatever sort of travel doeat a foreigner has, this must contain a
consular visa issued by the Algerian diplomatic aossular authorities abro&d The
traveller is also required to produce a health.card

Should a foreigner reside or stay in Algeria fdorgger period than that fixed by the consular
visa he produces on entry into the country, he rabtdin a residence permit, which is issued
by the national authorities under certain condgioAny change the foreigner makes in his
place of residence must be declared to the pdlice.length of validity of a residence permit
is usually set in accordance with current regutetiat two years, renewable.

In Tunisia, illegal entry and exit across the Tunisian boranes under the 1968 and 1975
laws on passports, modified by the law of 2004.e TB68 law stipulates in Article 4 that
entry into and exit from Tunisia may only be matbader posts determined by notice from
the ministry of the interior. Any entry or exit side these border posts is liable to penalties
under the 1968 and 1975 laws, as modified in 2004.

Both Tunisians and foreigners must carry a passpod travel authorisation. Foreigners

must also have an entry visa except for citizencaintries that have signed bilateral

agreements with Tunisia. Numerous agreements haee bigned by Tunisia exempting

foreigners from visas; they are thus entitled teeeon simple presentation of their passport
or sometimes just a valid identity card. This pi@cthas developed in order to encourage
tourism: the dispensation is however only valid éostay of not more than three months
(Article 7, Law dated 8 March 1968).

Entering or leaving Tunisian territory without aspport or visa (for those who require one)
or with a false document is subject to the pemaltentained in the two laws of 1968
(Articles 23,1 and 24) and 1975 as modified in 2084 illegal stay does not however come

3 Note that from 1965 up until the 1976 Constitutthe government legislated by Rules in the absehea
elected parliament with legislative powers, whidth ot arrive until 1976. Cf. the text of the 1986le on the
situation of foreigners in Algeria ibournal Officiel de la Républiqu@.O.), n°64, 29 July 1966.

% The various types of visa issued by the Algerignoainatic and consular authorities abroad are déexairby
Presidential decree n° 03-251, 19 July 2003,udsed below. This decree modifies and completeedar’
66-212 which applies Rule n° 66-211 on the situmatibforeigners in Algeria.
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under the field of application of the 1975 law aedified in 2004, which only mentions
illegal entry into or exit from Tunisian territory An illegal stay is only covered by the
clauses in the 1968 law, which define this ash@ tase where a foreigner does not within
the legal time limit seek an entry visa or a resaepermit or does not renew them when the
date of validity expires; (ii) the case where afgner continues to stay in Tunisia after his
request for a visa or a residence permit has betrsed or after refusal to renew these
documents or after expiry of the date of validityticle 23, 2 and 3¥.

In Morocco, up until November 2003, the legal framework foigration was to a large
extent contained in laws inherited from the FreRcbtectorate, scattered around numerous
texts. On 11 November 2003 Law no. 02-03 on foreigrentering and staying in Morocco
and on irregular emigration and immigration wasgedd. This law has the merit of having
unified and ‘decolonised’ Moroccan law on migration

Immigration of a foreigner into Morocco includestrgn stay and settlement. A foreigner is
defined under Moroccan law as any person who doekave Moroccan nationality and who
either has the nationality of another country & ha nationality (a stateless person).

The new law requires production of a passport ttazel authorisation to enter the country
(Art.3). It details the modalities for border checand defines the conditions for refusing
entry. Thus, to enter the country, a foreigner mistin possession of a valid travel
authorisation, must give his reason fro coming itlte country and prove that he has
sufficient means to support himself (Art.4,1). fgninto the country may be refused to any
foreigner who may present ‘a threat to public ordart.4,2). The decision to refuse entry
may be applied immediately and the foreigner whitvésobject of refusal may be detained in
premises that do not come under the prison admatih.

b) Conditions of stay

In Algeria, under Presidential decree n° 03-25, there arenbam categories of visa, one
where the entitlement to stay is relatively shod ane where the right to stay is longer. The
first category includes: diplomatic visa, servideay courtesy visa, press visa, tourist visa,
business visa, family visa, medical visa, cultwada and collective visa. The second
category includes visas relevant to immigration.e§éh are mainly work permits and
temporary work permits, as well as study visasorhter to work, there used to be no visa, a
work permit was sufficient. The conditions for aiping these visas are not the same in
every case; they vary according to the frameworwlrich they are delivered. Outside the
other categories of visa which do not relate diyectimmigration, a work visa or temporary
work visa or a study visa are only issued if thédapalso has a work permit or temporary
work permit or proof of registration in an Algeriapublic or private educational
establishmerit.

In Tunisia, a temporary residence permit, valid for one yeay be granted to a foreigner
who has stayed more than three months without akboe six non-consecutive months in

% For an insight into the debate between Mme M. &g, external collaborator, author of the natistatly
on Tunisia, and the Tunisian ministers concernédtte national study on Tunisia, which details gositions
of the two parties.

371t would be interesting to find out whether theiao of expatriate worker exists in all the legisla systems
of the countries in the survey.
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any one year. A residence permit for more than yeer may be granted on the special
authority of the Ministry of Interior. An ordinamesidence permit may be granted who has
been temporarily resident for five years withouteimuption, to a foreigner married to a

Tunisian, to a foreigner who has Tunisian childesmd to a foreigner who has rendered
valuable services Tunisia. The length of an ongirsday is two years, renewable. In both

cases, temporary stay or ordinary stay, the autb®rhave discretionary powers and no
appeal is available to a foreigner should his @ggpilbn for a residence permit be refused.

In Morocco, the new law 02-03 states that there are two tygfesesidence permit: a
registration certificate and a residence permit.6Ar The first is issued to a foreigner who
has lived in Morocco for more than three monthe,dcond to a foreigner who has lived in
Morocco uninterrupted for four years. Articles 8-4f the 02-03 law set the conditions for
obtaining one of these cards and give informatiorthe types of registration and residence
cards and on those persons who may hold them.

The law has introduced three types of registratiard: for visitors, for students and for
migrant workers, with precise mention of their @tyi. The registration card must be
obtained within 48 hours of arrival and is validr fa period of one year to ten years,
renewable. Certain foreigners are exempt from éggstration card: these are the agents and
members of the diplomatic missions and foreign&xgiisg in Morocco for less than 90 days.

A foreigner whose residence permit is refused oo wdteives a refusal to renew their card
may contest the decision in the civil court witlirperiod of fifteen days. This appeal does
not cancel the decision to deport or expel theqrer§he conditions for granting a residence
permit are governed by the law of 8 March 1968 thweddecree of 22 June 1968.

c) Access by foreigners to employment

In Algeria, work done by foreigners is subject to specific $éaion. It is controlled by Law
n° 81-10, 11 July 1981 on the conditions of empient for foreigners in Algerfa This
text also deals explicitly with the question of maition, as it determines the legal framework
for a foreigner to work in Algeria, and therefolestincludes immigrants. Other legal texts,
such as Law n° 90-11, 20 April 1990 on work relasiocontrol and organise the world of
work in a general manner, touching indirectly o $ituation of migrant worker&

Law n° 81-10, 11 July 1981, therefore, whiletilmsing the right of foreigners to work,
also determines the modalities and the necessaditams for applying for a job in Algeria.

It introduces basic conditions which must be metahy foreign worker in search of a job
and puts similar obligations on the employer. Thagipal formal condition which must be
met by a foreign worker is being in possession wfoak permit or temporary authorisation
to work issued by the Ministry of Labour. By corstrawith a work permit, a temporary
authorisation to work is only issued for a limitedriod of less than three months. A work
permit as such is valid for a period of two yeaes)ewable under the same conditions as
those for obtaining it. There is no exemption frany of these rules, except by the
application of measures contained in internati@oalventions and agreements or in the case

% Law n° 81-10, 11 July 1981 may be foundiaurnal Officiel de la République Algérienk0.R.A), n°28,
14 July 1981, p 683.

39 Cf. this law in J.O0.R.A. n° 17, 25 April 1990, 88! It is worth considering to what extent thisvl&s
integrated in the Algerian labour code.
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of force majeureIn the case of a temporary authorisation to werkployers must declare
all foreigners recruited by them, together witlepart on the reasons.

Law 81-10 on recruiting foreigners contains a liontqualifications below which a foreigner
may not be recruited: this is equivalent to thesleaf technician. Apart from this limit, there
are other restrictions intended to restrain the leympent of foreigners. For example, a
foreigner may not be considered for a job which barfilled by a national, either resident
emigrated (cf. the notion of national preferenc&)foreigner must also be suitably qualified
for the job he seeks.

The law on the employment of foreign workers isited to broad definitions on the
guestion. Details on content and conditions anetatoed in the decrees on application.
Thus the Algerian rules make a distinction betwé®n exercise of a paid activity in the
government services and the exercise of a libecdepsior’.

The exercise of a paid activity by a foreigner & restricted to the economic sector|of
private enterprise; it is also authorised in gowsent services, for local authorities, state
institutions and public enterprises which havepbssibility of recruiting in other countries

Recruitment of foreigners into state institutioasubject to the conditions of Decree n° 86-
276, 11 November 1986 Recruitment takes place in a limited framewankl & subject
to clearly-defined conditions. Indeed, a foreignegly only be recruited into government
services, a local authority or other public bodycontract. This gives foreigners a different
status in this respect from nationals, who havdahles career due to the fact that their
working relationship with their employer is staty@nd not contractual. Furthermore, even
though the text of the decree seems to have gemamications, certain limits are set
concerning well-defined sectors in which recruittneray take place. These are essentially
the teaching sector, at various levels (primargoedary and higher) and the technical
domain, where a foreign worker may offer a speswlvice or training. But given that
recruitment may only take place on the basis ofoatract, the foreigner must be in
possession of a work contract agreed with his eyaplo This contract constitutes the basis
of the working relationship between the two parties

There are other conditions with regard to the djgalions of a foreign worker. He has to
provide proof of his level of qualification: at Eeaequivalent to Category 14 on the standard
Algerian scale. A foreign worker should also havdeast four years’ working experience.
Nevertheless, it is possible to recruit a worketeghnician level, but only in exceptional
cases. In the recruitment conditions the certifisatnd qualifications of a foreign worker are
assessed, as well as any jobs he has done irekifispecialty.

In the work contract, a distinction is made betw#eninitial contract under which a foreign
worker is engaged for the first time and a reneWwafact, the initial contract is valid for two
years from the date when the worker takes up hsd; fbis is recorded in an installation

0 A useful line of research would be to establistethikr there is a jurisprudence on the subject drether it
is valid for all three countries concerned.

“! Decree n° 86-276, 11 November 1986 fixing tleuigment conditions for foreign personnel in goveent
services, local authorities and public establishisidrodies and enterprises. Cf. J.0., n° 46, 12=Nier 1986,
p 1280. This decree has just been modified byekeeutive decree n°04-315, 2 October 2004.JCF. n°
63, 3 October 2004.
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report. The contract may be renewed an unlimitedbar of times, but only for one year at a
time. Renewal must be requested by both partitiset@ontract before expiry of the current
period.

Apart from work contracts for foreigners in the domof education, which have to take
account of the particularities of the sector, emdlgcthe school or university year, a work
contract may be cancelled by one or other partgibing a period of notice that may not
exceed three months.

Foreign workers, like their Algerian counterpaise covered by a legal system that puts
obligations on them, but which also grants thenmtagully guaranteed by the law. The

principal obligation of a foreign worker is inheten his foreign status as such, carrying an
obligation of a moral and political nature. Th@ansists in total submission by the worker to
the Algerian authorities, which prevents him froavimg relations with other authorities who

might harm Algerian interests of whatever kind. eTgrofessional obligations on a foreign

worker are the same as for other workers. Thussoa®m as he takes up his post upon
signature of the contract, the worker has a dutsatesfy all the tasks assigned to him. Any
failure in this respect, whether as a result offggsional inadequacy or professional
negligence, may lead to unilateral cancellationthef contract by the employer himself and
break-off of the working relationship.

In Tunisia, employment of a foreign worker is governed by thbour code Qode du
Travail)*? which stipulates in Article 258-2 that a foreigmeay only occupy a remunerated
post in Tunisia if he is in possession of a resigepermit marked “authorised to take paid
work in Tunisia”. Recruitment of foreigners muslidav a certain number of conditions, both
in form and content.

The formal requirements allow government contral &ollow-up of foreign labour. A visa
must first be obtained from the Ministry of Labdiwrticle 258-2 CT). The contract must be
set up and where necessary renewed according todelndictated by the Ministry of
Labour. If a contract is renewed, or if it is imgvted or cancelled, approval must be sought
or information sent to the Ministry of Labour (Atties 258-2 and 262, new labour code). The
contract should state the foreign worker’s profassand place of work. Once signed, the
contract should be entered within 48 hours in igpeegister, which must be presented to
the labour inspectors on request.

The conditions on content are, first, that recreitinshould not duplicate skills that already
exist in Tunisia (Article 258-2 CT), and secondattthe employment contract should be
fixed for one year, renewable once only (ArticleBZ5. Thus a foreigner may not, in
principle, work for more than two years in Tunigiad must leave the Tunisian territory on
expiry of his contract. Furthermore he may nouatglate more than one jbb To draw up
or renew a contract, the approval of the Ministiy@bour must be obtained.

2 Cf. Articles 258 — 269, Chapter Il Book VII (laboeode) headed ‘Employment of foreign labowrnploi de
la main d’'ceuvre étrangéne

“3 Article 262 specifies that a foreigner may noteeriito another job contract with a different enygliounless
he has cancelled the initial contract by agreeroeridy court action. The same article also specifie$ an
employer may not recruit a foreign worker beforgigkof the employment contract tying him to thewous
employer.
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Article 260 of the Labour Code allows for the pbdgy of a dispensation schemith
regard to the use of foreign workers. This autlesrithe percentage of foreign labour that
may be employed and the time limits to regulai@rtsituation in all or part of the national
territory, for certain occupational categories taier activities in general or certain specified
industries’. At present, apart from the speci&lesuoes in the bilateral agreements, this is|the
only existing dispensation scheme and it is syrictiserved for export-only businesses| as
defined and governed by the investment ébd&he objective is to encourage the investment
of foreign capital and export activities.
The dispensations relate to the length of contthet,number of workers and the procedure
for drawing up the employment contract. For thd,réee contract follows civil law. Th
dispensation scheme is ruled by Decree n°94-7%hdaly 1994, fixing the modalities for
recruiting foreign trainers and experts within grevision of the labour code.
By contrast with the civil law, a contract may loe more than 2 years. Article 258-2 of the
labour code specifies in fact that a limited cocttraay be renewed for one year more than
once ‘when it is a case of a foreigner working fos foreign company in Tunisia in|a
development project approved by the competent &itifg). Decree n°94-79 does npt
specify a maximum duration for this type of contrac

These companies may, with the prior authorisatibthe Ministry of Vocational Training
and Employment, recruit ‘four foreign trainers axperts, specifying their professional
qualifications and the nature of the jobs to bkedif”® in Tunisia. Beyond the number pf
four, it is necessary to go through a special ptape consisting in presenting a programme
of recruitment and “tunisificatiofi®. The minister’s decision on this programme is fiesito
the company within 15 days from the date the 8leeceived. Follow-up and control of this
programme are done by the Ministry of Vocationahifing and Employment, and the
regional Bureau of Employment and Labour Inspeatimmpetent inland are kept informed.
Recruitment of an employee within the frameworkhoé programme is by an employment
contract which is subject to the provisions of tleour code, except with regard to length
and the need for a permit.

)

In Morocco, the provision in the new Labour Code, drawn ughwihe principles of the
fundamental rights of workers in mind, incorporatd®e principle of racial non-
discrimination. The new labour code takes accafnthe conventions adopted by the
International Labour Organisation (ILO) and thetinsients adopted by the Arab labour
organisation Qrganisation Arabe du Travail OAT) which Morocco ratified.

* Export-only businesses are defined in Article 1@hefinvestment code as those whose productiontiieky
destined for other countries or those offering iseiy in another country or in Tunisia for use irother
country.

Also in this category are businesses working exodlg with these companies, those registered inftae
economic zones (Law n°92-81, 3 August 1992) andnfife bodies and banks working mainly with non-
residents (Law n°85-108, 6 December 1985 which enagms financial bodies and banks working mainhhwit
non-residents).

%5 Cf. Decree n°94-79 and Article 18 of the investheade.

% The content of this programme should indicate:tlf} total staff of the enterprise and the spread by
occupational category, (ii) a description of thestgooccupied by the four foreign trainers or exq(iti) the
number and description of jobs open to foreignnees or experts who are to be recruited, as wethas
professional qualifications of these experts, {M conditions for Tunisian personnel who will berking with
the foreign experts, (v) the length of training gmaposed pay for Tunisians, (vi) the suggeste@ dait
replacing the foreign experts with Tunisian staff.
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Under these provisions foreign workers have theesaghts and obligations as nationals.
The main clauses concerning immigrant workers argatned in Chapter V of the Code
headed ‘Contracts with foreign employee®e( I'emploi des salariés étrangersyhe
Moroccan Labour Code specifies in Article 516 thay employer wishing to recruit a
foreign worker must obtain authorisation from thevgrnment body responsible for labour.
This authorisation is granted in the form of a spaon the employment contract and the
stamp date is the date from which the contractaigdv The Article further says thaahy
modification of the contract must also be countarrgped as described in the first
paragraph of this present Articland that authorisation may be withdrawn at any moment
by the government body responsible for labour’

Under Articles 517 and 518, an employment contepecifically with a foreignermust
conform to the model set by the government bodgoresble for labour and ‘should
stipulate that in the case of refusal to grant thethorisation mentioned in the first
paragraph of Article 516, the employer undertakeséar the foreign employee’s return
expenses to his country or his country of residence

It is important to note that under article 520 bk tLabour Code, in the case where
international multilateral or bilateral agreemerdsist, their contents are taken into
consideration in accordance with the law on the leympent of Moroccan paid workers

abroad or foreign employees in Morocco. Article §#Mishes any employer who infringes
the provision in the preceding Articles with a finigbetween 2000 and 5000 BH

The texts specify that an employer may recruitstiadf he needs taking account solely of the
aptitudes and quality of the applicants and ofrtineferences. Nevertheless, current texts
specify that all foreign workers must have an emplent contract stamped by the labour
department.

d) Social protection for foreign workers

In Algeria, foreign workers are protected in the same mamaseAlgerian workers. For
example, they receive the pay related to theirgshvell as any increase. At the same time,
bearing in mind the expenses of foreign workers, ldw offers them the possibility of a
refund for their travel expenses and those incubrgdheir family. Beyond the aspects
relative to a work permit and temporary author@atio work that come under Law n° 90-11,
part of the legal framework applicable to foreignehe law also extends to collective and
individual working relations and relations betweemployers and employees whether
nationals or non-nationals. In addition to thesa/isions, there are the texts of rules which
also relate to the question of foreign labour dredapplicable social security scheme (health,
occupational illness, accidents at work, mutualltheacheme) in a specific manner for
defined sectors and activities. Social securitytiGbutions are compulsory in Algeria; there
are penalties for non observation of this clause.

In Tunisia, equality of treatment is compulsory. The ruleasiteined in Article 263 of the

new labour code (1996 reform) which directs thatoieign worker benefits from the same
rights and is subject to the same obligations &se drom labour relations and apply to
Tunisian workers.”  This text should only be apgdlito migrant workers in a regular

47 Equivalent to 216 to 540 dollars.
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situation. This arises from the place the arti@ds in the code, in the chapter on employing
foreign labour, where regular work is given as adition before the provisions in Tunisian
labour law can be applied.

In Morocco, various legal texts have been published on wstkeocial rights. This
protection is general, covering all workers, anktes to the traditional rights of workers,
social security, social benefits and mutual hesdtieme$?

A foreign worker in Morocco has the same sociahtsgas are traditionally assured to
Moroccan workers, such as pay, paid leave, a weeklyday, public holidays and the right to
join a union. The benefit of legal aid is granted as of righatworker bringing or defending
a case or to his representatives for any proceuefi@e the social court, including an appeal.
Labour law also covers the risks to which workemsgeneral and migrant workers in
particular are exposed. Moroccan law takes accoliite ILO conventions on the subject to
guarantee social risks. There are texts ruling ooupational health, accidents at work,
occupational illness, social security and mutualtheschemés.

The social security system and social benefitsopen to Moroccans and foreigners working
in Morocco without any distinctioi  Up until 2005, contribution to health insuraneas
optional. But Law 65.00 on basic medical covertedoin 2002 and applicable from 2005,
has constituted a real reform of the health sertoMorocco. It represents a great step
forward in the social domain and a fundamentalsiew of the basic principles of medical
insurance. Firstly, the code introduces compulsickness insurance based on the principles
and techniques of social insurance for persons ppemsionable job, beneficiaries of a
retirement pension, former members of the Liberathomy and students. Secondly, by
setting up a medical insurance scheme, this newalavs at improving the state of health of
Moroccan citizens and guarantee equality of acebsalthcare for all levels of socigty

A foreign worker is guaranteed the same social ggt@in as a Moroccan worker.

Nevertheless, we note that this protection is songst quite limited. A foreigner does not
always have access to certain services if he isnnpbssession of a national identity card or
cannot speak Arabic, which is the case of most@iiregular migrants.

3.3 Irregular migration
The countries of the Maghreb differ in their legauctures for the management of irregular
migration: the laws are not equally consistentawsréaching. The laws apply to nationals as

well as to foreigners in an irregular situafton

The penalties vary under the law of each of the IMelg countries; they cover entry and exit
from the territory and disregard for the standaraistrolling the world of work. They apply

8 This is specific and concerns, for example, thadlithe sight-impeded and the handicapped. Foemor
developments, cf. REMADRevue Marocaine d'Administration et de Développejnefit Arabic), La
Condition des étrangers au Marpdl® 123, Rabat, 2005.

“lbid., p. 226.

* The basic text is the Decree of 25 July 1960 phbtisin B.O n°2493, 12 August 1960, p.1515 on besbii
CNSS, modified by a Royal Decree dat€dXugust 1966 published in B.O n°2806 , 10 Augusig,$. 900.

*L Half of all Moroccans will benefit from medicalsarance.

2 For this section, it would be useful to have fartinformation at a later stage, especially on mezrcontrol
and their effectiveness (inspection at work, faaraple).
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equally well to the employer as to the employeegbaun the wrong. Algeria is the
exception, but Morocco and Tunisia have recentlgptell severe measures against the
illegal employment of foreign labour and also agtithe irregular migration of North
Africans to other countries.

In Algeria, the employment of foreign labour is part of a gah&amework controlling the
situation of foreigners with regard to entering aadtling on national territory. A foreign
worker wishing to settle for this purpose is oblige make a declaration to the Algerian
authorities, in order to receive a residence pé&fmit Any violation of these rules
systematically leads to application of the crimiaabl financial penalties cited in the Fw
Other more specific rules control the employmentooéign labour in Algeria; and the non
observation of these clauses leads to applicatidheopublished penalties, both against the
employer and against the foreign worker himself.

Penalties against an employdRecruitment of a foreign worker is subject to afiteg a
work permit or a temporary authorisation to wotk.For this purpose, an employer must
follow the obligation to declare, by notifying tiempetent national labour departnéind
submitting for their approval any agreement or waxit covering services or technical
assistance which require the employment of foréédpour. Should the employer fail in his
obligations to declare, the law provides for paaalagainst him. If the employer does not
submit the contracts for scrutiny by the governmenployment department, all requests for
a work permit or authorisation to work are refusedrthermore, failure on the part of the
employer to declare recruitment renders him liable fine of between 120 and 360 dinars
In addition, if the employer is himself a foreign#his penalty may be associated with other
administrative measures, plus an expulsion ordectwmay be issued against him. Other
penalties may be incurred in the case of an infractsuch as failure on the part of the
employer to meet his obligation to declare withe time limit set by the law, given the
changes that may affect the working relationZhipr failure to keep quarterly lists of items
and send them to the relevant authoritiesailure to conform with these formalities rersler
the offending employer liable to a fine of betweef00 and 2,000 dinars, doubled if the
offence is repeated.

Based on the principle that forbids an employeretruit a foreign worker without a work
permit, the law includes penalties of 5,000 DA @0D0 DA (directed at any employer
who does not observe the legal requirements and nebiuits a migrant worker not in
possession of a valid work permit or temporary augiation to work). The same penalty
may be applied in the case where an employer clsatmgefunction originally described in
the documents. Algerian law introduces, in additithe notion of common responsibility,
extending the penalty to any person who facilitates illegal employment of a foreign
worker. These penalties in the form of fines maydetween 1,000 DA and 5,000 DA,

53 Cf. Articles 11 and 12 of Rule n° 66-211.

54 Cf. Articles 23 and 24 of the same Rule.

% Cf. Article 2 of Law n° 81-10, concerning the empttent of foreigners in Algeria
56 Cf. Article 3,3 of Law n° 81-10 and Article 16 Bfile n° 66-211.

" Cf. Article 25 of Rule 66-211.

%8 Cf. Article 21 Of Law 81-10.

%9 Article 22 of Law 81-10.

€0 Equivalent of between 68.5 and 137 dollars.
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applicable as many times as there are infractiRepetition of the offence increases the
penalty, adding to the fine the possibility of msionth prison sentence.

Penalties against a workeA foreign worker may not claim to exercise anyiatt on the
national territory without being in possession ofegal document authorising his activity.
This ban applies to paid activities as well asrhbgrofessions, and in each case there are
penalties in case of the illegal exercise of aivigt

For failure to observe the legal provisions, Algerilaw contains a certain number of
penalties in Articles 24 and 25 of Law n° 81-10,abhquote a fine of 1,000 to 5,000 dinars
and imprisonment of 10 days to one month, in adidito administrative measures that may
be taken against the worker. There are also mareresgenalties, involving action in the

criminal court in the case of offence by the foreigiorker; and general professional
obligations common to all workers including natilsnanotably with regard to keeping

professional secrecy. This does not in any waylpdecthe application of other disciplinary

measures envisaged by the employing organisation.

There are also some less severe penalties, buhwiéy have serious consequences for a
foreigner’'s working situation in Algeria: withdralaf his work permit or authorisation to
exercise a paid activity. These documents arewaitbmrawn if, in order to obtain them, the
applicant has supplied false information to thehatrities, or if the duration of the permit is
disregarded, or there is a change of activity oplegrer without declaring that fact.

With respect to penalties that may be applied | ¢hse of liberal activities, the basic
principle of Algerian legislation is to forbid thgractice of any industrial, commercial, trade
or liberal activity without a working authorisatiolm the first instance, the penalty for failure
to observe this obligation is a fine of between 3&@d 7,200 DA or six months’
imprisonment, or boffl. Secondly, a foreigner may lose his authorisatimpractise as a
tradesman, industrialist or handicraftsman if h&kesaa false declaration, if he is sentenced
in coFuzrt, goes bankrupt or commits a crime an a#enHe may also receive an expulsion
order”.

All these penalties contained in the legal textenf@art of the way the law is applied with
regard to employment and work in Algeria. But tleag not as dissuasive as might at first
appear concerning the expulsion procedures. Thgrmvision in Algerian law for tolerance:
the expelled foreigner may be granted a periodetiveen forty-eight hours and two weeks
to quit national territory. Even better, the fomeég may continue to stay in the country if he
can prove that it is impossible for him to quitioagl territory. In this case, he will remain
under house arrest while awaiting the verdict ef thinistry of the interior and notification
of the expulsion order.

In Tunisia, from the moment the rules governing civil law arsddispensations are broken,
a certain number of penalties may be applied. dlpemnalties are more severe in civil law:
penal as well as civil penalties may be appliedreR civil penalties are only envisaged in
the dispensation clauses.

61 Cf. Article 29 of Rule 66-211.
2 Article 7,2 Decree 75-111, 26/09/1975 on comméramustrial, trade and liberal professions pisetdi by
foreigners in Algeria.
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Dispensation:civil penalties only. In the case of failure tollbw the procedure for
employing more than four foreigners in an expotiomdustry, or failure to follow a
‘tunisification’ programme, the penalty that may applied is rejection of any renewed
application for setting up a business or requeastdoewal of a foreign worker’'s employment
contract for (Article 6, Decree n°94-79).

Civil law: penal and civil penalties against both employer employee.

- the Tunisian employer: employing a foreigner witha residence permit and without an
employment contract, or with an employment contrahbse duration is longer than the
legal allowance and which has not been stampeténinistry of employment, is subject to
a fine of 12 to 30 dinars per day and per workée €mployees should be suspended as soon
as the irregularity is notified; if the employeril$ato do this, the penalties are doubled.
Furthermore, an employer who does not present égester in which he is supposed to
record all foreign staff recruited may be punisbgd fine of between 60 and 300 dinars. If
he repeats the offence, the fine is doubled. Finamploying a foreign worker before the
employment contract tying him to a previous empidyas expired is punishable by a fine of
between 24 and 60 dinars per employee with a maxifime of 5,000 dinars.

- the foreign worker: if the employee continuesvark in spite of the ban on him following

the work inspectors’ report, he runs the risk gbireonment for 1 to 15 days or a fine of 120
to300 dinars or both. He may, in any irregular wsitkiation, be the object of an expulsion
order from Tunisian territory. A double penaltynfirisonment followed by expulsion) can
only be applied if the employee does not obey pesusion order. It follows that a foreign
employee in an irregular situation principally ruhe risk of expulsion; it is only if he fails

to stop working following notification by the Tumé authorities that the double penalty
(imprisonment and expulsion) may be applied.

Civil penalties:A contract which does not meet the residence atfibasation conditions as
described in the labour code is punishable by alsotancellation pronounced by the
Tunisian High Couff in the name of public social order. The charastier of the
cancellation is that it is retrospective. As a @anpgence, a worker in an irregular situation is
not protected by any of the rules of labour lawcfsas compensation in case of wrongful
dismissal). The penalty is particularly harsh ardessive: with an unscrupulous employer
no longer inclined to employ a worker without righthe public social order intended to play
a prottﬁellctive role in fact becomes a destabilisimgl @xploitative factor for a foreign
worker”,

In Morocco, Article 521 of the labour code penalises any @ygl who has not obtained the
authorisation described in Article 516, who emplaydoreign worker without the said
authorisation, or who employs a foreign worker whaentract does not conform to the
official model. The fine may be between 2,000 aji)8 DH. Several Articles of Law 02-03
describe the penalties. Articles 42 to 56 of thig toncern infractions to Moroccan rules on
migration and in particular illegal entry and stgyan individual or legal entify,.

% Order n°59828, 2/2/1998, civil notice of the Higburt, 1998, p.98.

% Such a solution is not necessary. The penal daargeenough to dissuade employment of a foreignan
irregular situation. Application of the civil laviaat annuls the employment contract and the fattitf@comes
invalid in retrospect may also from part of theippbf dissuasion.

® Article 42, for example, contains a fine of 2,0@020,000 dirhams (DH) or a prison sentence of & to
months or both for any person who enters or attergpenter without a valid travel document or whmains
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There was no law on the expulsion of foreignersl @M02; this was by simple decision of
the Director General of national security, as descr in Law 02-03 which stipulates in
Article 25 that an expulsion order may be pronodnby the administration against a
foreigner if his presence on Moroccan territory stdotes a grave threat to public order.
This is done by order of the Director General ofioraal security and notified to the
interested party by a police officer, while gragtia reasonable time limit to leave the
country. The order may be executed on the sptiidputhorities (Art.28).

Article 26 of the same law gives the list of foreigersons who may not be the object of an
expulsion ordéf. Should the person refuse or should it be impsgio expel him, the
foreigner is put under house arrest. Law 02-03icker34 allows for detention of a foreigner
in a place other than a penitentiary for the nexmgséime before their departure. The
foreigner is informed on his rights immediatelyeafhis transfer to such a location.

Conclusion to Chapter 3
The fixed elements (invariables) that emerge frdgeAan, Tunisian and Moroccan law are:

First, migration of nationals to another countrc@trolled by laws which on the one hand
recognise the right to migrate, and on the othetrobit by bilateral agreements signed with
the destination countries. The questions of teramyoor permanent return the contribution of
migrants to national development are dealt withthie law, but approached with variable
thoroughness and from different angles, dependmghe history and socio-economic and
political context of each country.

in the territory beyond the delay authorised by Viga. The penalty is doubled if the offence iseadpd.
Article 43 any stay without a registration or reside card by a prison sentence of 1 month to 6 msatd a
fine of 5,000 t030,000 DH. The penalty is doubleth# offence is repeated. A foreigner who failgeénew
his registration or residence card is punished figeaof 3,000 to 10,000 DH and a prison senterideom one

1 month to 1 year (Art.43). Any transporter whoilftates the entry of an illegal migrant is alsopésed (Art.
47). Article 52,1 provides for a prison sentencé afionths to 3 years and a fine of 50,000 to 5@DHA for
anyone who connives or assists a person illegallgrang the country. The penalty is raised to 1Q%oyears
imprisonment and a fine of 500,000 to 100,000 Dtthéfse deeds are habitually repeated (Art. 52,2).

Article 50 of the new law concerns clandestine eatign from Morocco. It punishes with a fine of @G00to
10,000 DH or a prison sentence of 1 to 6 monthisatin (without prejudice from the provisions of thenal
code in the matter) any person who illegally cresgee border by land, sea or air to leave Moroddee
organisers and those employed in the transpotiegiai migrants are punished by imprisonment o B yyears
and a fine of 50,000 to 500,000 DH (Art.51).

The means used for the illegal transport are caatisst and any legal entity associated with the alleg
migration is also penalised (Art. 54 and 55). Aioral court may pronounce on any offence concerning
immigration or illegal emigration, even if the cenor certain elements of the crime have been caeuih
another country (Art.56). If anyone who is beintggdhlly transported into or out of Morocco becomes
permanently incapacitated, the penalty is 15 toyedrs prison. The penalty is life imprisonmenthié event
has resulted in death (Art.52,5-6).

 These are: any foreigner who has regularly livedMiorocco from the age of 6; any foreigner who has
regularly lived there for more than 15 years; amgigner who has lived there regularly for 10 ydassept in
the case of a student); any foreigner married fdeast one year to a Moroccan partner; the paxgstiser or
mother) of a child who has acquired Moroccan natlityn according to the Moroccasahir of 6 September
1958 relating to nationality, on condition that theffectively practise the legal guardianship @$ tbhild and
supply his needs; any foreigner regularly residerlorocco and who has not received a sentenceaqut

to at least one year’'s imprisonment; any foreignman who is preghant and any foreigner who is uader-
This last clause constitutes an innovation and aamuatdvance in migration law in Morocco and couldeha
important consequences for the protection of migvaamen and their under-age children in Moroccopséh
numbers are currently increasing, especially anmtatiggal migrants from the sub-Saharan countries.
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Second, the conditions for admitting migrant woskand their conditions of stay and access
to employment meet the same standards. Admissidrstay are strictly controlled by the
law and expressed in equally strict administratorenalities. The same applies to access to
employment, which moreover is only authorised ineay selective manner because of the
priority given to national job seekers.

Finally, irregular immigration (admission and stagainst the law) and undeclared
employment of foreigners are prohibited and liatdesevere civil and penal punishments
which are increased if the offence is repeated appy not only to migrant workers who
enter and work in an illegal manner but also tosspes who assist them (smugglers) and
recruit them (informal employers).

4 Report on ratified conventions and introduction o f international
standards

Introduction

An examination of the law in the three countriestttd Maghreb reveals that they largely
derive from international standards with regardtiicee aspects of the management of
international migration. It is important in the dirinstance to note the present state of
ratification of the international conventions thhtoadly concern the United Nations
principles of human rights; secondly, to consider tatifications of ILO conventions; and
lastly, the state of ratification of the convensodirectly related to the rights of migrant
workers.

4.1 International conventions on human rights

The table below shows clearly that the countrie€eitral Maghreb have ratified virtually
all the international conventions on human rightgstly during the 1980s. All these
conventions militate against discrimination on liasis of nationality, race and sex.

Table 1. Ratification of International conventions on human rights by the countries of Central Maghreb
Description of United Nations fundamental convention ALGERIA | MOROCCO | TUNISIA
International Covenant on Economic, Social and Cultural | 12.9.1989 | 3.5.1979 18.3.1969
Rights, monitored by the Committee on Economic, Social and
Cultural Rights (CESCR)

International Covenant on Civil and Political Rights (CCPR), | 12.9.1989 | 3.5.1979 18.3.1969 -
monitored by the Human Rights Committee
Optional protocol for International Covenant on Civil and | 12.9.1989 | NR NR
Political Rights (CCPR-OP1)
International Convention on the Elimination of all forms of | 14.2.1972 | 18.12.1970 | 13.1.1967
Racial Discrimination (CERD), monitored by the Committee on
the Elimination of Racial Discrimination

Convention on the Elimination of all forms of Discrimination | 22.5.1996 | 22.6.1993 20.9.1985
Against Women (CEDAW), monitored by the Committee on
the Elimination of all forms of Discrimination Against Women
Convention against Torture and other cruel, inhuman or | 12.9.1989 | 21.6.1993 23.9.1988
degrading treatment or punishment (CAT), monitored by the
Committee Against Torture
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Convention on the Rights of the Child (CRC), monitored by the
Committee on the Rights of the Child

Optional protocol to the Convention on the Rights of the Child, | NR
concerning the involvement of children in armed conflict
(CRC-OP-AC)

Optional protocol to the Convention on the Rights of the Child, | NR
concerning the sale of children, prostitution of children and
pornography showing children (CRC-OP-SC)

International Convention on the Protection of the Rights of all
Migrant Workers and Members of their Families (MWC)

adopted by the General Assembly in 1990
Source: UNESCO — updated (*) NR: not ratified

16.4.1993 | 21.6.1993 2.1.1992

22.5.2002 22.4.2002

22.10.2001 | 13.9.2002

29.12.2004 | 21.6.1993 NR

Note for Algeria, the non-ratification of two pratals: the optional protocols CRC-OP-AC
and CRC-OP-SC. The Optional Protocol to the Irgg@omal Covenant on Civil and Political
Rights (CCPR-OP1) remains unratified by Morocco andisia. In addition, the latter has
not yet ratified the 1990 United Nations Convent@nthe Protection of the Rights of all
Migrant Workers and Members of their Families. &lthat although Morocco ratified this
last Convention in 1993 and Algeria in 2004, theesl not mean that they have implemented
suitable mechanisms. Note also that in almostyevase (with the exception of CRC-OP-
AC) Tunisia was always the first North African caoynto ratify these conventions.

4.2 ILO Fundamental Conventions
These conventions contain clauses relative to weagement of migrant workers. The state
of ratification of these conventions by the cowsdrof the Maghreb is not without incidence

on the treatment of migrant workers.

Table 2. Ratification of ILO Fundamental Conventions by the countries of the Maghreb

N° /Year Title Algeria Morocco | Tunisia

C29 (1930) Convention concerning Forced Labour 19.10.1962 | 20.05.1957 | 17.12.1962

C87 (1948) Convention concerning Freedom of Association 19.10.1962 18.06.1957
and Protection of the Right to Organise

C98 (1949) Convention concerning the Application of the | 19.10.1962 | 20.051957 | 15.051957
Principles of the Right to Organise and to Bargain
Collectively

C100 (1951) Equal Remuneration Convention 19.10.1962 | 11.05.1979 | 11.10.1968

C105 (1957) Convention concerning the Abolition of Forced | 12.06.1969 | 01.12.1966 | 12.01.1959
Labour

C111 (1958) Convention concerning discrimination 12.06.1969 | 27.03.1963 | 14.09.1959

C138 (1973) Convention concerning the Minimum Age: 15 | 30.04.1984 | 06.01.2000 | 19.10.1995
years

C182 (1999) Convention concerning the worst forms of Child | 09.02-2001 | 26.01.2001 | 28.02.2000
Labour

Source: http://www.ilo.org/ilolex/

We see that the countries of the Maghreb haveedtifearly all the ILO instruments, with

the exception of Convention 87 by Morocco. Thizselamental instruments have enabled
the countries of the Maghreb, as we have alreadyn,sto elaborate a national legal
framework based on international standards. Thexds aire applicable without any form of
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discrimination based on nationality. For exam@8y7 says in Article 2 that ‘Workers and
employers, without distinction of any kind, haves thght, without prior authorisation, to
constitute organisations of their choice, and to jbese organisations, on the sole condition
of adhering to the statutes of the latter.” SinyiaC105 Article 1 calls on the signing
countries to commit themselves to ‘ending forcedanpulsory labour and not make use of
it in any form... as a means of racial, social, naimr religious discrimination.’

4.3 Conventions directly concerning the rights of m igrant workers
The United Nations and ILO have drawn up specificventions on migrant rights. To date

these conventions have not all been ratified bycthentries of the Maghreb, as shown in the
table below.

Table 3. Ratification of International Conventions specific to migration by the countries of the Maghreb
Country ILO Convention N° 97 ILO Convention N° 143 | United Nations
(1949) (1975) Convention 1990
Algeria 19.10.62 NR 21.04.2005
Morocco NR NR 21.06.1993
Tunisia NR NR NR

NR= not ratified
Source: http://www.ilo.org/ilolex

We can see that the three countries form a relgtikarmonious block concerning their
ratification of the general international legal tmsnents, but by contrast there are some
differences with regard to the specific instrumeorighe rights of migrant workers (namely,
ILO Conventions n° 97 and 143 and United Nations@ation on the Protection of the
Rights of all Migrant Workers and Members of tHeamilies, 1990)

The 1949 Convention 97 on migrant workers (revisejuires every member who has
ratified the agreement to apply to immigrants whe legally within the confines of their
territory a treatment which is not less favourahkn that which applies to their own citizens
in various matters which are listed, as far asehmsestions are governed by the law or
depend on the government authorities. This coneentiias three annexes concerning the
rights of migrant workers, in a cooperative framekyaivil rights, and the right of a migrant
worker to import effects and working tools. Raidfiion of the Annexes is optional but must
nevertheless be justified.

ILO Convention 143 adds complementary clauses 0, @®egrating the necessity to have a
system to regulate migration, while at the sameetadopting the means to fight against
irregular migration and defining the ways and meahguaranteeing equity amongst all
workers without discrimination of any kind.

The 1990 United Nations Convention assembles inglestext virtually all the conditions in
the ILO Conventions, incorporating with them thaudes relative to the protection of the
human rights of all migrants whether in a regulairegular situation. These rights extend
also to members of the migrants’ familiés.

 Cf. Our report on this convention for the courgrid the Maghreb, ed Prof. EIl Madmad, with the suppb
UNESCO.
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Morocco has not ratified Conventions 97 or 143, ibmtas nevertheless the first country of
the Maghreb to ratify the 1990 Convention, on 24eJ1i993. Algeria, which has ratified ILO
Convention 97, recently ratified the 1990 Unitediblas Convention, by presidential decree
dated 29 December 204 making it applicable for the entire national itemy (with the
exception of certain clauses on which it has exq@a@ssome reserve (it would be worth
examining these in detail). With regard to Tunismone of the specific conventions
elaborated by ILO have been ratified.

4.4  Conventions agreed by the League of Arab States

There are also regional or bilateral agreementisarArab world (League of Arab States) and
in the Maghreb (Maghreb Arab Union) relative to raigt workers, which are more or less
strictly applied.

The Arab Labour Organisatioil®(ganisation Arabe du Travadl OAT) was set up in 1965
by the labour ministries of the Arab countries.1868, the Arab ministers of labour adopted
the Arab labour charter, which contains clauses$ ¢humrantee the fundamental rights of
workers and begin Arab cooperation on labour gaestin order to harmonise labour law,
social insurance and pay policies in the region.tliiee countries ratified this Charter and
the OAT Constitution on 10 May 1974. OAT put fordia series of conventions on migrant
workers. Periodically, there is an Arab Labour G&pahce in one or other of the Arab
countries. The most recent, the"82wvas held in Algeria on 12 February 2005 with the
participation of 21 Arab states. A Declaration ogrants was adopted at this conference in
February 2005: the Algiers Declaration on Migrants.

As early as 1965, the Arab council for economictyurfConseil de I'Unité économique

arabe had put forward a resolution to facilitate thetrgrby any Arab citizen into the

territory of any other member state. The membetestédhen committed themselves to
facilitating and encouraging employment of thezeitis of other Arab countries in the Arab
territories, by doing away with entry visas for oties in the Council and renewing
residence permits when a work permit expired.

The Council also set up a Commission, in collabonatvith the Arab labour bureaB(reau
arabe du travall, responsible for inter-Arab labour movements. 1890, this Commission
recommended the Arab states to ratify the Convestan labour movements in the region
and keep their commitments on the protection oframg workers, i.e. to facilitate and
encourage movement of workers, in particular byrirfig their families the opportunity for
training and basic education, and by guaranteéiemtfundamental freedoms, in accordance
with the needs of economic development.

8 J.0. n° 2, 5 January 2005.
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Table 4. Ratification of Arab Labour Organisation Conventions by the countries of the Maghreb

Convention Contents Remarks
Convention N° 2, Objective: To realise the Economic and Social Union by | No North African
1967, on labour implementing free circulation of persons between the states. The | country has
movement member states are committed to facilitating labour movement and | ratified this

to granting migrant workers the same rights and privileges as their | Convention.

own nationals, especially in the domain of labour protection (pay,

hours of work, paid leave, social security).
Convention N° 4, Objective: To realise Arab Unity via labour movement. Each | No North African
1975, on labour signing country should adopt medium and long term migration | country has
movement policies which conform to its economic and social needs. Includes | ratified this

also the right to family reunification and granting residence permits | Convention..

to members of migrant workers’ families.
Convention N° 9, Objective: To counteract the problems of shortage of qualified | The main
1977,and labour in Arab countries. The countries are committed to facilitating | countries that
Recommendation | the movement and employment of foreign workers. The | import workers
N° 2,1977, on recommendation is particularly aimed at application of the | from the Arab
occupational convention. In 1984, a Declaration of the Economic and Social | world have not
training for workers | Council of the Arab League states reaffirmed the necessity to grant | ratified this

to grant Arab immigrant workers and members of their families the | Convention.

same rights as nationals and to offer conditions that were | Neither have the

favourable to the return of Arab “brains”. countries of the

Maghreb.

Convention N° 14, | Particularly concerns Palestinian workers. Provides rather limited | This Convention
1981 ‘concerning protection for migrant workers and members of their families. is currently in
the right of Arab force. It was
workers to social ratified by
insurance when Morocco in
they move to find March 1993.
work in one of the
Arab countries.’

Thus we see that there exist regional Arab instnismeelative to migrant workers, but
several of them have not been ratified by the tlw@mentries in this survey. Most of these
instruments cannot therefore be quoted to be appbemigrant workers. Nevertheless,
ratification by these three countries of the Aradbbaur Organisation Constitution and the
Arab Labour Charter should encourage them, at i@aatrelative way, to protect migrant
workers according to the content of these two mgjicnstruments.

4.5

Conventions relative to migration in the intra- Maghreb agreements

a) Maghreb Arab Union

As for sub-regional integration, this still remawsgak. It is true that the preamble to the
treaty instituting the Maghreb Arab Uniobr{ion du Maghreb arabe UMA), clearly sets
out its ambitions:

= ‘In response to the deep and firm aspirations efrtheoples and their governments to
establish a Union which will further strengthen ehasting relations between themselves and
will give them a greater chance to assemble theoppiate means to orient themselves
towards greater integration
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= Conscious of the effects that will result from timgegration and which could give the
Maghreb Arab Union the chance to acquire more weitlas contributing more effectively
to global stability, and consolidating peacefulatelns within the international community
and international peace and security in general

= Considering that the construction of the Maghre@bAtUnion necessitates tangible
realisations and the introduction of common rutedormalise effective solidarity between
its constituents and increase their social and@oindevelopmefit.

Furthermore, Article 2 of the treaty stipulatestttiee countries of the Maghreb will work
together progressively to realise free circulation of perspservices, goods and capital

However, with the exception of the agreement onas@ecurity signed in 1994 no other
specific agreement or convention deals with thestioe of labour migration.

So in spite of some ambitious declarations, intiignaof the Maghreb countries remains
laborious, encumbered by political questions.

b) Bilateral agreements between the Maghreb countries

Even though everything remains to be done at ¥l [&f regional integration, there do exist
some bilateral agreements between neighbouring tgesin there is indeed migration

between the countries of the Maghreb, even if tiieses are not often mentioned, no doubt
because they reveal relations between states anefahe indirectly indicate the differences
in development and the inequalities between thehvigcountries themselves.

Free circulation of persons

On the basis of the lists of conventions suppligdelbch study, five blocks have been
identified, summarising the most important bilateagreements on the free circulation of
persons between neighbouring countries. Even ga,ilior which there is no study, has not
been integrated in the study, it is mentioned hsmuch as its bilateral agreements involve
Tunisia and Algeria.

Right to employment

Three bilateral agreements have been signed betikgria and Tunisia, Morocco and
Tunisia, and Libya and Tunisia. In these thriésgtdral agreements the right to employment
of the citizens of the signing countries is guagadt This right is granted in an identical
manner: The citizens of each of the two countries haveitjie to work in the territory of
the other country and to exercise any industrialsihess or farming activity or any other
recognised professionBut it is only in the agreement between Tunigid &orocco that
this right to employment is granteih the same way as to nationals and with the sagtes
and obligations By contrast, the agreement between Tunisia abgallimits this right to a
recognised priority for citizens of the host coyntAs to the agreement between Tunisia and

® For further details on the Maghreb Arab Union, loftp://www.maghrebarabe.org/fr/index3.htm

0 presidential Decree (Algeria) N° 92-84, 29 Feby 92 ratifying the Social Security Conventionvaesn
the states of the Maghreb Arab Union, signed atlRasuf (Libya), 23 and 2dhaabanel411 H
(corresponding to 9 &10 March 1991, p. 374 in JORA017, 04/03/1992.
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Algeria, it is silent on the principle of equality treatment with nationals. The result is that
the clauses in the labour code relating to the eympént of foreign labour ought to continue
to apply to Algerians and Libyans but not to Moras.

It seems, moreover, that these agreements ardweptsaapplied in practice and that the free
circulation of persons and particularly of workersiot yet effective in the member countries
of the Maghreb Union.

There is a need for an update on these agreentakitsy account of the new data relative to
migratory flows and the political measures aimecerguring their effectiveness. In this
respect, we note that a certain section of the lptipn and some members of the political
classes in the Maghreb are calling for wider coapen on migration in general between the
member countries of the Maghreb Arab Union. Fopractical illustration of these
agreements, which are still of a bilateral charadtes tables below present the agreements
that have most relevance to labour migration. Loglat these agreements, one can easily
imagineBtlhe possibility of working out a multilaséagreement between the countries of the
Maghreb~.

" The countries in this survey have no jurisprudemtéhe various agreements.
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Table 5. Bilateral agreements between Algeria and Tunisia

1

ALGERIA

TUNISIA

Agreement dated 15 August 1966 on circulation of the citizens of both countries who are
resident in the border zone

The agreement defines the border inhabitants as the ‘inhabitants of both countries living within a
zone 15 km either side of the border who habitually practise their activity between one territory
and the other in the neighbourhood of the border and who belong to one of the following
categories: owners of real estate cut by the border line or situated in the other country, and their
employees; holders of a valid pass; habitual users of the markets, i.e. producers, farmers and
stock breeders at the border, with the exclusion of traders.’

Apart from being exonerated from customs duty and all the other taxes on cattle and certain
products described in Article 2 of the Agreement, persons crossing the border are subject to
certain rules. They may do so on presentation of a personal identity card known as the ‘border
card’. This is valid for two years and is issued with the stamp of approval of both countries. It
should state ‘the identity of the bearer whose photograph is shown, any distinguishing features
and the fingerprints.” (Articles 5 and 6). Children under 16 are mentioned on the border card of
the head of household.

The border crossing should always take place at the same customs office and via the same
legal route both outward and on the return (Article 4).

This border card may be withdrawn in case of abuse or if the border dweller gives cause for
prosecution by the authorities in the destination country or the country of origin following
information from the authorities in the country of origin. The card may not be used to cross the
border when it is totally or partially closed and throughout the period of closure.

Finally, an individual pass for a maximum of 3 days for a single trip may be issued by the border
police of either country.

- Regarding employment, and following the example of the agreements with the Kingdom of
Morocco, the question of work is not dealt with in a direct manner but allusion is made by
granting a guarantee of economic rights and freedom to exercise legal occupations. As for the
exercise of the legal profession, they are reciprocal for judges and lawyers in both countries, for
all nationals, guaranteed by the agreement on mutual assistance and legal cooperation. This
arrangement also extends to the other free legal professions.

Agreement on residence, 26 July 1963

This dispenses with the residence permit for citizens of each of the signing countries. Article 1
states that ‘a national of either of the two contracting parties in possession of a valid passport
may freely enter the territory of the other party, circulate there, stay there, settle there or leave
at any moment without being subjected to conditions other than those that apply to nationals, in
accordance with the laws on public order.’

Freedom to stay is nevertheless subject to registration at their own consulate and issue of an
identity card by the host country.
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Table 6. Bilateral agreements between Morocco and Tunisia

2

TUNISIA

MOROCCO

Agreement on the right to settle, ratified by Law n°66-35, 3/5/1966

This dispenses with the residence permit for the nationals of each of the signing countries.
Article 1 states that ‘a national of either of the two contracting parties in possession of a valid
passport may freely enter the territory of the other party, circulate there, stay there, settle
there or leave at any moment without being subjected to conditions other than those that
apply to nationals, in accordance with the laws on public order.’

Freedom to stay is nevertheless subject to registration at their own consulate and issue of an

identity card by the host country.

Table 7. Bilateral agreements between Algeria and Morocco

3

ALGERIA

MOROCCO

In March 1963 Algeria signed a series of agreements and conventions with the Kingdom of
Morocco, of which the main ones are:

- an agreement on settlement by citizens of either country

- a diplomatic and consular agreement

- an agreement on mutual assistance and legal cooperation

- an agreement on technical, administrative and cultural cooperation

- an agreement on economic and financial cooperation

All these agreements were ratified in Decree n° 63-115, 17 April 1963.

The question of migration between Morocco and Algeria is dealt with in the agreement on
settlement and has two aspects:

1/ Article 1 of the agreement allows and guarantees free access by the citizens of either
country to the territory of one or the other, with the freedom to stay and circulate including
settling as a resident in the territory of either country. There are no particular conditions
attached except a valid passport.

2/ The agreement is not very clear on the question of employment. It barely makes
reference to it in Article 5, where it speaks of the guarantee by the authorities of both
countries of the exercise of this right, access without discrimination to all the economic rights
and legal occupations. This amounts to the possibility of having employment in a paid or
liberal capacity.

- With regard to the agreement on mutual assistance and legal cooperation, judges and
lawyers of both countries have the right to practise in either country. Recruitment of citizens
of either country to work in the civil service and similar domains is authorised by the
agreement on administrative and technical cooperation, whereby it is possible for a national
of one country to be recruited as an expert or similar by the other. In this case the person
hired has all the same rights as a national of either country.

On the other hand there is no particular clause dealing with the question of border workers
although there is intense circulation in the border zones.
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Table 8. Bilateral agreements between Algeria and Libya
4 ALGERIA
LIBYA Only two agreements have been signed. One is the Agreement on cooperation in labour
and the use of human resources, 20 December 1987. The other agreement relates to
double taxation of income, aiming to avoid double taxation on income by the citizens of either
country, for income derived either from paid or liberal employment.
The first agreement aims to facilitate the use of experts and technicians from both countries in
the field of technical cooperation and assistance. This instrument encourages the signature of
agreements and contracts between the relevant bodies in both countries in order to develop
cooperation and mutual assistance between work forces, which implies the existence of a flow
of labour between the two countries.

By contrast, there is no border agreement between Algeria and Libya, just as there is no
specific clause on the free circulation of persons or the right to stay, settle or work in the other
country.

Table 9. Bilateral agreements between Libya and Tunisia

5 TUNISIA

LIBYA Agreement dated 25 June 1965

Article 9 allows the right of entry into the contracting countries for grazing in times of drought
subject to obtaining an authorisation valid for 6 months in the grazing areas set by common
agreement between the signing countries.

It also allows for the owner of a herd to obtain an order from his own country to move his
animals into the territory of the other country.

Authorisations must be presented to the border authorities of both countries for a stamp of
approval.

Agreement dated 14 June 1961

This does not exempt the citizens of each of the signing countries from the need for a
residence permit. In fact Article 1 states ‘The contracting governments enter into a reciprocal
agreement to facilitate for the citizens of each party access, stay and circulation on the
territory of the other party, for reasons which are temporary and legal, such as tourism and
visits. These citizens are free to leave the territories at any time without being subject to
conditions other than those that presently apply or may apply in the future to nationals or
citizens of the more favoured state.” It is clear that the clause on the more favoured nation
only applies to the freedom to leave the country and not to stay there. Furthermore this
agreement states in Article 2 that ‘the clauses in this present agreement do not constitute a
restriction on the prerogatives of the two contracting parties to forbid immigration and stop the
arrangements that particularly concern admission and use of foreign labour.’

A second agreement was drawn up between Tunisia and Libya in 1974 on the right to own
property, the right to work and practice professions and trades, the right to settle and the right
to circulate between the two countries. This agreement does not exempt the citizens of the
two countries from the need for a residence permit.

4.6 Agreements with the European Union

The Arab world is certainly a region concerned bigration from the countries of the
Maghreb, but Europe is even more so. The quesfionigration between Europe and each
of the three countries is regulated by two typeagrEement: bilateral agreements (engaging



35

only two countries either side of the Mediterranjeamd more recently, associative
agreements engaging all the EU countries with idnairsg country of the Maghreb.

a) Bilateral agreements with European countries

Each country in the Maghreb has signed bilaterateagents with European countries,
generally those who harbour a large population friive emigration country. These
agreements have been discussed in detail in Chapterder the heading ‘Emigration from
the Maghreb.” There are no agreements in the d&hespean countries with small migrant
populations. The resident Algerians, Moroccans @adisians are subject, in the second
case, to the same civil laws that apply to all fymers without any distinction whatsoever.
Nevertheless it should be noted that these cogntifieghey are members of the EU, must
henceforward apply the clauses of the associatgmeeanent that Tunisia, Morocco and
Algeria have each recently signed with the EU.

Algeria has two main partner countries with which it hamed bilateral agreements: France
and Belgium. With France, a series of agreemdris(the 1962 Evian agreements to the
protocol annexed to the 1968 agreement, signed O@1)2 set all the conditions for
circulation, employment and stay by Algerians iraree, and vice versa. With Belgium,
there is an agreement (1968) on employment and @tagngst others.

Tunisia, for its part, has signed bilateral agreements Witance and Italy. A bilateral
agreement modified several times (the last enttgsdfiom 2004) was signed with France on
17 March 1988. Essentially it concerns family rdigation in France, but also the conditions
for French nationals to stay in Tunisia.

With Italy, Tunisia has signed three agreementse flrst, which dates from 1996, relates to
the conditions of residence and employment foeeits of both countries. Note that in this
agreement the Italian government undertakes toyagplTunisians the most favourable
scheme currently in existence under Italian lawceoning the citizens of countries which
are not members of the European Union or which beagdopted in the future in matters of
residence and employment. The second is a readmisgireement, signed in 1988, and
which came into force in 1999. The agreement aesctiye principle of equal treatment for
Tunisians and Italians legally residing in eachegthcountry. More importantly, it contains
three provisions on irregular migration. The thiofl these concerns readmission of
foreigners other than citizens of countries in tlaghreb Arab Union: it contains an
undertaking by both countries to readmit a foreigmeen it has been proven that this person
has entered via the territory of one of the twontaas, after having lived or transited there.
Finally, the third agreement, signed in 2001, come¢he employment of seasonal workers.

Lastly, Morocco has also signed numerous labour agreements wisle tharopean countries
interested in the employment of Moroccan citizefsafce, Belgium, Netherlands),
especially in the 1960s, at the time when immigrativas a means of compensating for the
job crisis in Morocco itself.

b) Association agreements with the countries of the European Union
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Although the countries of the Maghreb are tied bBgtéral agreements, from now on they
are tied in a much wider way by the associatioragent that each one has signed with the
EU.

The association agreement betwédgeria and the European Union was signed in 2001 and
has just been ratified by the Algerian parliamend @ghe national parliaments in the EU
countried®. It now has to be applied. Articles 67 to 76ldeith migrant workers and their
circulation. The plan adopted excludes all formigdigscrimination towards workers with
Algerian nationality. Thus, Article 67 of the agmeent stipulates that ‘each member country
grants workers of Algerian nationality employed itmterritory a scheme characterised by
the absence of any discrimination based on naitgria} comparison with its own nationals
with regard to the conditions of work, pay and dssal.” Paragraph 2 of the same Article
extends this absence of discrimination to the damts of work and pay for Algerian
workers authorised to practice a paid professia@wivity. Paragraph 3 of the Article
introduces reciprocity in the treatment by Algené citizens of the member countries
occupied in its territory.

The scheme of reciprocal non discrimination apphbgdhe countries who are party to the
agreement also applies in the domain of social riggctor the citizens of the signing
countries (Article 68 8§ 1). This social security valid for various benefits: sickness,
maternity, invalidity, old age pension, accidentwatrk, occupational iliness, death benefit,
unemployment and family benefit. All of these bi#iseare available to workers and their
families from the signing countries. Finally, aespiic clause to the advantage of Algerian
workers in Paragraph 4 of Article 68 concerns thee ftransfer of money to Algeria by
migrant workers. None of these arrangement ‘affieetrights and obligations arising from
the bilateral agreements binding Algeria and thenbver countries, where these offer more
favourable conditions to Algerian citizens or @i of the member countri&$’

The agreement does not therefore affect Algeridtdrsal relations; on the contrary, it seeks
the most favourable scheme for migrant workers.

Another pertinent theme covered by the associatigreement is that of commencing
dialogue in the social domain. The participatingirdoies seek ‘ways and conditions for
making progress on the circulation of workers, digueof treatment and the social
integrati7cl)1n of Algerians and EU citizens who resiegally in the territory of another host
country™”.

This Article invites the following comments:

- The free circulation cited in the associationeggnent is still not authorised: it remains to
be realised in the context of the social dialogurctv could go on as long as the partners
want it to go on, especially for the partners o tHorth, who remain intractable on this
particular point of free circulation. The introdiget of visas and the Schengen system are
there to put brakes on the enthusiasm of persocisciglate®.

2 Recent ratification in 2005 by the two houseshefAlgerian parliament and also ratification bg tountries
of the European Union. The agreement came int@fonct' September 2005.

3 Article 71 of the association agreement.

" Article 78 of the association agreement.

S It would be worth raising the question whethessthagreements are held back by the fight agaimstitem.
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- With regard to equality of treatment, nothinglecided for the moment: there will have to
be more dialogue before we can reach equality eiwadgerian workers and European
workers. Admittedly the rule of non-discriminatiapplies, but this does not mean equality
of treatment for mobility, job search, pay, etc.

- Finally the question of social integration of Algan and EU citizens will also be the
subject of dialogue between the parties. Articl8## the agreement details the contents of
the dialogue envisaged, which will essentially deih the problems enumerated by the text
itself and relating to:

« al living and working conditions of the workersdatheir dependents

b/ migration

c/ irregular immigration clandestine and conditiof returning persons in an irregular
situation with regard laws on temporary stay anttlement applicable in the host country

d/ actions and programmes encouraging equalityreatment between Algerian and EU
citizens, mutual awareness of culture and civil@atthe development of tolerance and the
abolition of discrimination.’

In the provisions of the association agreement, pheties agree to enter into social
cooperation actions in favour of migrants in thenteat of social development, whose
realisation goes together with economic developmenthus Article 74,2 speaks of
cooperation, identifying priority actions in thismain of which three are directly aimed at
migrant workers. These are:

« al encourage betterment of living conditions, gokation and the development of training,
particularly in the emigration zones

b/ reintegration of repatriated persons in viewtlod irregular nature of their situation under
the law of the country in question

c/ productive investment or enterprise start-up Algeria by Algerian workers legally
established in the community’

Realisation of these cooperation actions is findrme the member countries, but may also
be supported within the framework of coordinatioetween the countries and the
international organisations competent in the m&tter

Morocco signed an association agreement with the Europe@m in 1996. This came into
force in March 2000. Since the enlargement ofEhkin 2004, we note that Morocco has
put out a claim for an advanced or one might s&gig status, which would place it beyond
a simple association, but short of membership eft/".

In the part relating to social and cultural coopiera the association agreement contains
clauses on Moroccan workers. According to thedenaimber states of the EU guarantee the
absence of any discrimination towards Moroccan exwkwith regard to pay, working
conditions and dismissal. Article 64 of this agreemstates that ‘each member state grants
to workers of Moroccan nationality working in Eueo@ schemecharacterised by the
absence of any discrimination based on nationddgycomparison with its own nationals
with regard to working, pay and dismissalhe parties also agreed on the necessity to

5 Cf. Article 75 of the association agreement.
7 Cf. Latifa El Cadi, Le Maroc dans la nouvelle politique de voisinage’dé&’, in the Moroccan dailyL'e
Matin du Sahara 14 March 2005, p. 6.
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reduce the pressure to migrate, notably by impgwWiving conditions, creating jobs and
developing training in the emigration zones. Momemnd the EU have also agreed on the
necessity for more dialogue on irregular migrat@md they consider that the social dialogue
should deal with the problems relating to the cbods for returning persons in an irregular
situation.

Furthermore, the agreement between Morocco anBthenvisages the installation in 2010,
in a partnership context, of a free exchange zané,the introduction of political and social
dialogue with the EU. This dialogue is aimed at iaying circulation and integration of
Moroccan workers who are legally resident on Euaopsoil°.

Finally, Tunisia signed an association agreemett wie European Community in 1995.
Chapter VI of the agreement, headed ‘Social andukll cooperation’, is devoted to
migration. The first principle to be set down istttworkers in a regular situation should
benefit from the same treatment as nationals, Witticle 66 excluding citizens of the
signing countries who live or work illegally in therritory of the host country.

The national treatment for permanent workers cowversking conditions, pay and
dismissal’ and for temporary workers conditionsvairk and pay (Article 64). It also covers
the domain of social security for workers as wallmembers of their family living with
them. This is defined as follows:The notion social security covers the branchesocfad
security concerning sickness and maternity bendiitalidity, old age and survivor's
pensions, accidents at work and occupational iknedeath allowances, unemployment
benefit and family allowances.’

Tunisian workers benefit from the accumulation efipds of insurance, employment or
residence collected in different member countriethe EU; and also old age, invalidity and
survivor’'s pensions, family benefits, sickness andternity benefit and health care for
themselves and their family residing within the EU.

They are also eligible for family benefit for theembers of their family living in the EU and
to free transfer to Tunisia, at the rates appliealnhder the law of the debiting member
country or countries, of old age and survivor's giens, and accident at work and
occupational illness benefits, and invalidity inseaof accident at work or occupational
illness, with the exception of special benefiteafon-contributory nature.

The same rules apply in Tunisia to workers from Euk countries engaged on its territory,
and to members of their family, except of course fhovision to maintain the rights
accumulated by Tunisians working in various memloauntries of the European
Community.

In Chapter 2, entitled ‘Dialogue in the social dom, Articles 69 and 70 state that this
dialogue is notably &n instrument of research for ways and conditiohgpmgress in
realising the circulation of workers, equality akeatment and the social integration of
Tunisian and European citizens legally residenthe territory of another host countty
This dialogue should focus notably on living andrkuweg conditions of the migrant

8 For further information on the association agreenteetween Morocco and the European Union, cf. the
website of the European Commission.
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communities, migration itself, irregular immigratiand the conditions for returning persons
in an irregular situation with regard to the lawsresidence and settlement applicable in the
host country; on actions and programmes favourgupkty of treatment between Tunisian
and EU citizens, mutual understanding of cultured aivilisations, the development of
tolerance and the abolition of discrimination. Arget the cooperation actions in the social
domain with a priority nature, Article 71 quoteduction of the pressure to migrate,
notably by improving living conditions, creatingbp and developing training in the
emigration zonesand reintegration of repatriated persons in view of tiregular nature of
their situation under the law of the country in gtien’.

According to this agreement, citizens of the EUrtdas benefit from the rule on national
treatment. As this agreement makes a distinctiotwdrsn ‘permanent workers’ and
‘temporary workers’, it follow that the rules ofetliabour code relative to foreign manpower
only apply to this second category of workers. nierent workers should, for their part, be
governed by the same rules as those applicableutisiain workers benefiting from EU
rights.

The association agreement further states in Ar@icléhat the provisions in this agreement do
not detract from the rights and obligations arisfrgm the bilateral agreements between
Tunisia and the EU countries where these offeraaenfavourable scheme to Tunisian
citizens or citizens of an EU country.

We see that the association agreement that eattte dhree Maghreb countries has signed
with the EU is, virtually the same, at any rateragards the question of migration. Two
strong trends seem to emerge.

First of all: free circulation is far from being tablished. Migration and irregular
immigration are in fact thbéte noireof the European authorities. The latter are deptpy
considerable means to control the flows and figjatisst illegal entry, to the extent that they
are trying to negotiate with the migrant sendingl @&ransit countries to set up detention
centres to regulate the flow of immigrants and eébgrfilter them more easily. The 2004
meeting of the 5 + 5 in Algiers between Europead Blaghreb countries considered this
guestion to respond to the complexity of migratioends in the western Mediterranean
region, in particular irregular immigration to Epey which constitutes a security issue. The
Europeans are insisting on this point to convide@rtMaghreb counterparts of the need to
combat this phenomenon together. But the countifi¢ise Maghreb are themselves a source
of immigration and do not wish to take on a poliocke. All three countries — at least this is
clearly the case of Algeria — consider that repoesalone is not enough and that it should be
accompanied by cooperation and effective econoatimprship’.

This is in fact the second trend arising out of dssociation agreements: co-development is
an important aspect. Cooperation measures arg pamned, aimed directly at migrant
workers and stimulation of the direct or indirea #at they could give their country of
origin and taking advantage of their possible abatron to the development of the country.

Conclusion to Chapter 4

9 Especially in the framework of EUROMED.
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Thus, Algeria, Morocco and Tunisia reveal relatvatlequate legal systems to manage the
rights of migrant workers. Their legislation, apfmom some details that vary from country
to country, is characterised by an undeniable vigslalign themselves with the rules of
international law (for proof, see the ratificatiphy each of the three countries, of numerous
international agreements); and by undeniable reésfmcthe rights of regular migrant
workers.

Nevertheless, it would be desirable to have beeretration of international standards, by
more systematic ratification of the internatiosédndards, in particular the three specific
conventions on migrant workers (ILO Conventions 97 and 143 and the 1990United
Nations Convention on the protection of the rigbfsall migrants and members of their
families). In addition, it would be desirable tovkamore effective and concrete application
of the law. In reality, these rights, inscribedhe law, are not always translated into fact.

Finally, circulation of the labour force clearlymmains a big issue in the sub-region, in the
Maghreb itself, and between the Maghreb and Eurdfige association agreements linking
each of the three countries with the European Unmren though they are far from

establishing free circulation, no doubt represémtthe future of the sub-region, important
frameworks for the management of labour migration.

5 Constraints and obstacles to ratification of inte rnational conventions

Before analysing the efforts that it would be dasie for each country to make towards
better provision in their legislation for the rightf migrant workers, it seems important to
note the following: all three countries have ratifithe greater part of the ILO instruments,
and this fact considerably influences the analysis.

5.1  Towards harmonisation of legislation

In effect, on closer examination we can see thahef/these countries have not necessarily
ratified the three conventions specifically deahmih the rights of migrant workers, the fact
that they have ratified more than 50 ILO convergionakes up to some extent for the
supposed failures in their respective laws conogrmigrant workers.

The case of Tunisia is interesting. This country, digning the 8 ILO fundamental
conventions, has undertaken as an ILO member towfadnd promote the 4 categories of
principles and workers’ rights defended by the @mions, namely:

- Freedom of association,

-  Effective recognition of the right to collectivergaining,

- Elimination of all forms of forced and compulsoabbur,

-  Effective abolition of child labour,

- Elimination of discrimination in the workplace.

These rights are universal and applicable, in glacto all individuals in all countries.
They should therefore apply, de facto, to all migravorkers without distinction, whether
their situation is regular or irregular. Furthare may note that even if Tunisia has not
ratified the 1990 United Nations Convention, it has the other hand, ratified two ILO
priority conventions: Convention n°81 concernindbar Inspection and Convention n° 122
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concerning Employment Policy. These conventionsawdras resources, if they are properly
and equitably exploited, in particular by the leggdtem, and may give foreign workers in an
illegal situation the chance to benefit from thadamental principles and labour rights. The
same is true, for example, of the abolition of &mtcor compulsory labour. Tunisia has
ratified the International Pact on Civil and Paclti Rights, of which Article 8 forbids
slavery, slave trade and compulsory forced labtduhas also ratified Convention n° 29
concerning Forced Labour and Convention n° 105 eonicg the Abolition of Forced
Labour. There are very clear clauses in the Tanisabour code penalising anyone who
illegally employs a foreign worker, and measuretha criminal law of 03 February 2004 to
punish any employer who reduces irregular workeisdvery or employs children who have
illegally entered Tunisia. Thus, even if the Uditdations Convention has not been ratified,
these civil and criminal penalties ought to be ablprotect migrant workergcluding those

in an illegal situation, who are often at the meafyemployers and exposed to numerous
abuses (non payment, confiscation of passport &g ghysical violence).

This line of argument does not of course detramnfthe plea to support the ratifications. It
is simply intended to show that as the three caesitn the survey have ratified nearly all the
international conventions on the protection of thedamental human rights, the rights of
migrant workers should, de facto, be respecteds Thiof course on condition that the
countries turn their attention to harmonising thieiernal legislation with these international
instruments. In practice, a close examinatiorhefihternal law of each country reveals that
these provisions, at least those in Conventionar@gl’143, are not in general opposed to the
internal legal texts of these countries or thettesathey have ratified. This means that
ratification of these two conventions almost ameumot a mere formality. Under Tunisian
internal law, for example, it would seem that véew of the provisions in the 1990 United
Nations Convention pose a real problem. Amongssdhwe may cite the provision in
Articles 22 and 23, forbidding collective expulsioreasures and offering guarantees for any
expulsion measure (necessarily individual).

The work should be started of presenting a pleaneaiveach country in the survey is in a
different situation. The observer is thus confeahtvith three possibilities, and in that sense
the zone we are considering is like a laboratonyeffect, the situation in each country
corresponds to a different ‘degree’ of incorponatid the international labour standards.

Consequently, the problem of what effort to makspiscific to each. For Morocco, it will be
a question of pleading for better integration of fhrovisions in the 1990 United Nations
Convention into Moroccan law. For Algeria, whiclshonly very recently ratified the
Convention, it is rather integration itself of tegsrovisions which should occupy their very
special attention. Finally, for Tunisia, all thenk still lies ahead: they have to put forward a
plea for ratification itself.

5.2 Recommendations — legal adjustments and priorit  y political
perspectives

The situation in Algeria, Tunisia and Morocco rdgdaur major needs:

a) Need for harmonisation of national laws around the principal guidelines
contained in the international conventions
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Better protection of migrant workers in the cousgriof the Maghreb supposes in the first
instance harmonisation of national laws on migratend labour with the international
undertakings in this domain and particularly by lempentation of the fundamental
conditions stipulated in the international convens. When a convention is ratified, this
harmonisation naturally follows. But ratificatioalthough extremely desirable, is far from
being a pre-condition. By ratifying the internawdnconventions, the countries of the
Maghreb catalyse modernisation and harmonisatighef national laws, while at the same
time giving an example of good governance to tmaighbouring countries which still
hesitate to ratif}f.

Harmonisation of national laws is a first step todgaa common Maghreb law on migration
matters. Some important landmarks have recently Ipeg in place: the decision taken in
1993 by the Moroccan government to ratify the Comom of 18 December 1990 on

protection of the rights of all migrants and mensbefr their families (as well as the decision
to abolish visas between Morocco and Algeria framl@ly 2004) and the decision taken by
Algeria in April 2005 to ratify this same conventi@and to abolish visas for Moroccans
represent encouraging signs and significant staparts future freedom of circulation and
better protection of migrants in the regfn

Of course, ratification is one thing, and its apgiion is another; and it is this phase which is
a real challenge.

b) Need for Euro-Maghreb dialogue in the domain of migration

With the ageing of the European population, Eurap&aion will have lost 20 million
workers by 2030 and there is a strong chance hHwaetwill be a shortage of labour well
before that date. It is therefore predictable thaill be necessary to have recourse to legal
labour migration from the Maghreb into Europe. r #ee time being, the framework for this
call to immigration does not yet properly existdanis the subject of intense national debate
(especially in France), but it should start to betlee agenda of the 5 + 5 meetings, and then
move up to government institutions and NGOs (gowemts of labour importing countries,

8 Ratification of the specific ILO conventions (CH7@143) relating to migrant workers and the 1990téth
Nations Convention is desirable and would help tolwdetter management of migration flows, the nsaras
none of these conventions is an instrument of dilation of immigration policies. They do not prepaany
new rights specific to migrants but are concernéith whe application of the fundamental labour rggland
human rights to all migrant workers. For exampielunisia, where these rights are already guardriigehe
ratification of other international conventionseté is no legal obstacle to ratifying these spedinventions
on migrant workers.

8 In Algeria this is the whole basis for the refonfrthe law and the legal system which is currentiger way,
to adapt to the changes introduced by globalisadiwth other new phenomena, notably those affectihgur
migration, and in particular transit migration ohieh the law and the regulations are being drawtoumpver
reception and residence of foreigners in a coumthych has much more a tradition of emigration than
immigration. Furthermore, in Morocco for examplegre is a noticeable need for revision of ceréaipects of
national law to facilitate the integration of céntdoreigners living in the Maghreb countries. dgtation of
migrant workers should be facilitated by more fid&inaturalisation procedures, especially for ¢bitdborn of
a marriage between a foreigner and a Moroccan wpmdéiich would require revision of the Moroccan
nationality code. Certainly, the recent reforntted Moroccan family code dvioudouyana § February 2004)
represents a new advantage for the Moroccan populai the countries of the West, but in spite loé t
introduction of major innovations, some claused sémain problematic in relation to the internaiib
principles on absolute equality between women aed.min order to avoid application difficulties non-
Muslim foreign countries, it will no doubt be nesasy to do some work on the articulation of westand
Maghreb cultural principles.
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ministries, NGOs, academic institutions, etc.),veasl as other international bodies and
foreign NGOs (specialised international organisatjovarious associations concerned with
migration and migrant rights).

c) Need to find a solution to the brain drain

Faced with the difficulty of offering jobs and aittive careers to the masses of newly-
gualified in a wide range of disciplines, the gowaents of the Maghreb countries simply
watch feebly as they leave for other pasfifresThis is both a financial drain and a skills
drain; the damage to national resources is doalole,yet it does not seem to unduly worry
the authorities. Even worse, there would appedret@ quiet consensus around the simple
theory according to which everyone is the winngcept of course the nation as a whole: the
gualified person escapes unemployment (real oremydthe government has reduced
pressure on unemployment, the rest of the worldhggakills that have not cost them
anything. It is nevertheless urgent to find saolus for developing skills and putting them to
the service of national development or even redia®velopment, if we succeed in
implementing suitable mechanisms to facilitatedieulation if skills between the countries
of the Maghreb.

d) Need for a mechanism to control the application of laws and regulations

The purpose of setting up such a mechanism is tmipéhe respect of individual human
rights and ensure greater efficiency in the treatroécases that present themselves.

The conditions for legal migrant workers would seem to pose major problems compared
to those of foreign workers in an irregular sitaati Certain rights granted to regular
workers should be extended to irregular workersch{sas protection against wrongful
dismissal). A change of this kind would no doubntribute to the emergence of a policy to
dissuade the illegal employment of foreigners, anaployers would be less inclined to
employ a worker without rights. Furthermore, thadion of regularising certain clandestine
Workers§3ught to be considered, especially forehwbo have lived in the host country for a
long time™.

The creation of a regional government agency resptanfor defining and implanting these
mechanisms would cover in a wider way the missming migration observatory. Such an
agency, placed under the aegis of a regional bodyld coordinate the activities of the
national observatories on migration and the latoarket.

It could also supply and publish reliable, reg@ad continuous data on labour migration. By
centralising the migration question in such an agethe government could, with the
participation of its social partners, acquire tleeassary elements to formulate policies on
migration.

5.3  Urgency of concerted action at regional level

8 |n this regard, cf. the powerful and relativelywnattraction that a country like Canada exerts kities
labour.

8 The last census of September 2005 showed that Morig a country with an ageing population.
Regularisation of certain clandestine immigrantsiddead to a substitute form of labour in the fetu
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Harmonisation of the legal texts on migrant rigistein important action but which can only
be realised in the long term, once the institutidreanework for the Maghreb Arab Union is
in place. Similarly, actions relative to the mdagilof skills and/or creation of a control
mechanism cannot be realised in the medium temthd short term, urgent action is needed
at regional level, on the management of transitratign and the management of irregular
migration. This is truly urgent, given the humda kituations involved. The phenomenon is
continually worsening in the face of government kvesss and the blunders committed
during improvised action in unexpected situations.

In September 2005, hundreds of sub-Saharan mignéedisto enter the Spanish enclaves of
Ceuta and Melilla, defying the Moroccan and Spaifisshes. There were some wounded
and dead (14). The Moroccan forces then proceadedide-ranging searches. Large
numbers of migrants in an irregular situation wanested and hundreds were conducted to
the border and abandoned in the desert. The SpantiMoroccan authorities both found
themselves overstretched, in spite of the finansigdport of the EU to secure the borders
between Africa and Europe. There has been no pttenactivate a mechanism for dialogue
in the region.

There are many examples of this type of aberratiaihe Maghreb. Collective expulsions
have been observed in Algeria, Tunisia and Libyautthese expulsions were not so widely
reported in the media. Since the year 2000 thave been 2500 deaths between those who
did not survive the crossing of the Sahara andetdgso drowned in the Mediterranean. This
information, provided by the International Commattéor the Development of Peoples
(CISP}* based in Algeria, is illustrative of the dramattfeces migrants coming from the
African countries south of the Sahara.

Very many young people leave countries like Sidremne, Liberia, Mali, Niger, Togo,
Benin, Cameroon or Congo to enter Europe clandsdgtin ignorance | of the immigration
rules and risks and dangers that await them. Tdralestine journey to Europe by the desert
route (Sahara) and over the sea (Mediterranednl) ©f hazards.

The other hidden face of this event is that ofgular migration from the Maghreb into
Europe. This is on a much bigger scale than thesfl@aoming from the sub-Saharan
countries. Recent regularisation carried out byirSpede it possible to evaluate the number
of North Africans in an irregular situation. Anothedoquent case is the case of Italy. In spite
of all this, regularisation of migrant workers ts#ting through Morocco is not yet on the
agenda.

6 General conclusion

By the same token as the countries of the Maghrieh v see the rights of their migrant
workers in Europe respected, they are asked td gramights of foreign workers established
on their own territory. This requirement is lesgant for migrant workers in a regular
situation, as on the whole all the countries gthetrights which are due to legal migrants,
even if it is somewhat difficult to obtain entirelgliable figures. It is particularly for those

8 CISP is conducting an action on migrants in eeginlar situation in Algeria with the financial gt of the
EU. This action consists in trying to obtain perematrand voluntary return on the part of the migsdattheir
country of origin.
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who evolve in an irregular situation either siddled Mediterranean that the lack of rights is
of some concern.

The United Nations Conventions and those of ILOaienthe most suitable framework for
global treatment of the question of migrant workansl respect of their legitimate rights.
Redefinition of national legislation and elaboratimf policies and follow-up mechanisms to
manage labour migration necessitate the involveroéall the parties concerned, first and
foremost the social partnéfs Adaptation of the different legislations to imtational
standards should be based on the implementatianeghanisms to regulate and manage
foreign workers settled in the Maghreb or in tratsiEurope.

In practice, even though the principles behindntteehanisms for managing migrant workers
currently being implemented remain marked here thiede by a selective logic, with the
emphasis on security, the dialogue that has beemeah in the framework of the 5+5
Informal Group, seems to take a more global apgprodbis new orientation, still being
developed, calls for mobilisation of all the actarsl the automatic involvement of the social
partners in the definition of a harmonised legahfework and the adoption of mechanisms
based on social dialogue in the widest sense dktine.

What are the chances of success of such an inéiatithout a harmonised legal and political
framework and without the involvement of all theeirested parties in its implementation?
Two axes, centred on the countries of the Maghrate been examined in this report:

» Harmonisation of national legislation is one of tbenditions for a greater force of
dialogue on the questions of international migratamd migrant workers. The current
legal provision in the countries of Central Maghiskin fact far from being perfectly
aligned with the international standards on theustaf migrant workers.

* Redefinition of national legislation in line withnternational labour standards is still
necessary in order to provide a better guaranteagrant rights.

8 The initial agreements along these lines are recorded in the Association Agreements passed by the countries of the sub-
region with the European Union and in the Maghreb Arab Union treaty.
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